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Health insurance—a challenge. Many of today’s problems con- 
cerning the care and welfare of our older citizens will be magnified 
in the future. One such problem is that of providing medical care for 
these people. Is voluntary health insurance or governmental assistance 
the answer? J. F. Follmann, Jr., the author of our lead article, believes 
that voluntary health insurance is doing a better job of providing for 
health care needs than the government could. Mr. Follmann is the 
director of information and research for the Health Insurance Asso- 
ciation of America. His article is based on a speech delivered before 
the Fall Insurance Conference of the American Management Associa- 
tion on November 3 in Chicago. 


The author expresses his belief that the proposed legislation which 
would provide certain medical care for OASDI beneficiaries and their 
dependents is based upon the unsound assumption that most of the 
aged population of this country cannot finance their own health care 
costs. Mr. Follmann states that this legislation presents an immediate 
challenge to both industry and insurance to show, by actual perform- 
ance, that government action is not necessary. His comments appear 
at page 747. 


Using statistics. This article doesn’t discuss statistics in general, 
but frequency and severity statistics in particular, data that must 
practically never be studied or interpreted independently of each other. 
In this fine article Wayne A. Wilson, associate actuary for the 
Nationwide Mutual Insurance Company, points out some of the 
problems and pitfalls in securing and interpreting such data. Mr. 
Wilson spoke before the Accounting and Statistical Conference of the 
Conference of Mutual Casualty Companies on November 19 in Chicago. 


Frequency and severity data are almost useless, unless they are 
properly presented to management and the actuaries. You can’t simply 
take this data from the machines and hand it to management. It must 
be accompanied by interpretative information which is prepared by 
persons who are qualified to recognize any unusual situations which 
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may be affecting the data. In Mr. Wilson’s article, beginning at page 
761, he notes that uninterpreted data can do much more harm than good. 


Domestic nuclear problems. Prior ideas about domestic liability 
and indemnity protection for nuclear incidents have been changed in 
the light of experience since September, 1957. An amendment has been 
proposed by the Atomic Energy Commission which would almost 
entirely revise the existing indemnity regulations. An article by 
Robert Lowenstein discusses the present regulations and the changes 
that would be effected by the amendment. Mr. Lowenstein is with 
the Office of the General Counsel of the United States Atomic Energy 
Commission. His paper was presented at the annual meeting of the 
Atomic Industrial Forum on November 2. He also discusses and 
compares domestic liability and indemnity protection under the Price- 
Anderson Act and its various amendments. See page 765. 


International nuclear problems. There is not enough commercial 
insurance available in most parts of the world to cover the possible 
damage arising from a serious nuclear incident. The international 
consequences of a nuclear incident, especially in the densely populated 
areas of the world, magnify the problems greatly. To cope with the 
situation that could arise, four draft conventions are now under con- 
sideration. The article at page 769 analyzes the several features of 
each convention and compares them, and also compares them in 
reference to the Price-Anderson Act. The author is Edwin E. 
Spingarn, counsel, Division of International Affairs, Office of the 
General Counsel, Atomic Energy Commission. He delivered this 
address before the annual meeting of the Atomic Industrial Forum. 


Overinsurance and duplication of coverages. Overinsurance 
usually arises because of duplication of coverages, but duplication 
does not necessarily indicate overinsurance. Why do we have duplica- 
tion of coverages? The answer to this question is relatively simple; 
on the market today are individual policies, group, special risk, asso- 
ciation and service plans. The claims man can help with the problem, 
but he cannot prevent overinsurance; this is primarily the responsi- 
bility of the policydrafters and the underwriters. 


The article which begins at page 775 deals primarily with the 
overinsurance problems in the health insurance field. The author, 
Howard LeClair, vice president of Mutual of Omaha, participated in 
the 1959 Individual Insurance Forum of the Health Insurance Asso- 
ciation of America in New York City. 


The dangers of overinsurance are usually greater in economically bad 
times, the last depression being a good example. Many insureds who 
had collected disability benefits for a period of time lost their desire 
to work, or had otherwise adjusted to the new status of a benefit 
receiver. And in times economically good, there is no reason for 
concern about overinsurance to wane. 
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Persons and Events 


Hugh B. Exnicios, Jr., has informed the JourNAL that arrange 
ments for a symposium to be given before the First Annual Conven 
tion of the Louisiana Claims Federation of Insurance Adjusters are 
now being completed. The symposium is going to be on “Legal-Med- 
ical Problem Areas,” with an emphasis on whiplash injuries and 
traumatic neurosis. Seven men, each a specialist in his field, will be on 
the panel. These men will be Dr. Brendon F, Brown, plaintiff attorneys 
Frederick J. Gisevius, Jr., and Thomas J. Meunier, and defendant at- 
torneys Cicero C. Sessions and Ford W. Reese. The panel will also 
include Dr. Howard H. Karr, a neurosurgeon, and Dr, David A, Free- 
man, a specialist in neurology and the psychoanalytic field. 

The Law-Medicine Center of Western Reserve University in 
Cleveland will offer a two-day institute on “The Back: A Law-Medi 


cine Problem Reappraised.” A special feature of the institute, being 
7 


held 
tions, one involving a whiplash case and the other a disc case. For 
further information, contact Oliver Schroeder, Jr., The Law-Medicine 
Center, Western Reserve University, Cleveland 6, Ohio. 


‘february 12 and 13, 1960, will be two actual settlement negotia 


Miss Hedwig L. Eichenberg, special agent for Kansas City Life, 
is the new chairman of the Committee of Women Underwriters of The 
National Association of Life Underwriters. Miss Eichenberg was 


named to her post by NALU president William S. Hendley, Jr. 


The Million Dollar Round Table will return to the Americana 
Hotel, Bal Harbour, Florida, June 24-29, for its 1961 annual meeting, 
according to an announcement by James B. Irvine, Jr. Mr. Irvine, in 
normal succession, is scheduled to be chairman of the Round Table 
in 1961. 


The one hundredth anniversary of the founding of the New York 
Insurance Department will be celebrated by a state-wide observance of 
Insurance Day on January 21, according to a report of the Institute of 
Life Insurance. The official salute to the New York Insurance Depart- 
ment will be made at a banquet at the Waldorf-Astoria in New York 
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City. Thomas Thacher, Superintendent of Insurance of New York 
State, will be the honor guest and accept the all-industry toast. Co- 
chairmen of the centennial committee, which represents all branches 
of the business, are Kenneth E. Black, Frederic W. Ecker, J. Victor 
Herd and Devereux C. Josephs. 


“Sonic Boom’’ Damage Is Deductible as Casualty Loss 


Losses which are sustained because of damage to property caused 
by a “sonic boom” are considered as casualty losses and are deductible 
under Section 165 of the 1954 Internal Revenue Code. Under this new 
ruling (Rev. Rul. 59-344), the burden of proving that damage to prop- 
erty was caused by a “sonic boom” and the amount of the loss is upon 
the taxpayer. 


Injunction Solves Problem of Similar Names 

The Metropolitan Life Insurance Company was granted an injunc- 
tion November 30 by a federal court in Chicago preventing the use of 
the name Metropolitan Insurance Company by an Illinois casualty 
insurance company. 

It was found as a matter of law that the name of the defendant 
company was “deceptively similar” to that of the Metropolitan Life 
Insurance Company, according to the Metropolitan Information 
Service. 


Doctor, Take Another Look at Your Policy 

Physicians who have professional liability insurance with “Lloyds, 
London and/or companies” may find that they don’t have the protec- 
tion they believed they had. The American Medical Association News 
has reported that this idea has developed ever since the liquidation of 
British Commercial, a nontariff insurance company in Britain, with 
which Lloyds brokers did business for a considerable length of time. 
The liquidation occurred on September 14. 

The manifestations of this arrangement came about when an 
\merican physician who was insured by “Lloyds, London and/or 
companies” was confronted with a malpractice action which was based 
on a 1955 case. During the litigation, the physician was informed that 
he was covered for 20 per cent of his professional liability limits 
because the other 80 per cent had been carried in 1955 by the British 
Commercial company. 

It was reported by The AMA News that it had been informed that 
if the physician had been found guilty, his loss would depend on how 
British Commercial was liquidated. 


Electronic Automation for Insurance Accounts 

An electronic system that is geared to service the insurance ac- 
counts of more than six million veterans was unveiled November 10 
at the formal opening of the Veterans Administration automatic data 
processing operation at the district office in Philadelphia. 


The Coverage 





The Veterans Administration.Information Service has reported 
that the policy records for the entire group will be maintained on 80 
reels of magnetic tape. Tape records will be fed into the computer 
daily, advising it of the transactions of the day’s business. The output 
from the computer system consists of a new updated master record, 
punched cards and other printed documents when in order. It will 
eliminate the maintenance of more than 18 million filed records. 

Since the Veterans Administration began to mechanize its insur- 
ance operations in 1948, it has reduced its annual cost of administering 
the insurance program from more than $50 million in fiscal year 1952 
to less than $25 million in fiscal year 1959, with approximately the 
same workload. 


Supreme Court Docket 

Manaia v. Potomac Electric Power Company, Dkt. No. 397.—This 
is a negligence action for injuries and death which occurred on a street 
construction job when a boom of a crane, fixed in a position 30 inches 
from the respondent’s high tension wires, became energized and elec 
trocuted some workers. 

Certiorari has been filed, the petitioners contending that by the 
selection of particular evidence, inferences and norms of experience 
to be considered in determining the sufficiency of the evidence to sup 
port the verdict, the lower courts unconstitutionally intruded on the 
jury’s province of selecting and discarding the evidence to be con 
sidered in reaching a verdict. 

Columbia Casualty Company v. LoCicero, Dkt. No, 496.—The re 
spondents’ father was struck and killed by a police car as he walked 
from between two cars. The police car was traveling in excess of the 
speed limit to investigate a robbery. A city ordinance required that 
emergency vehicles traveling in excess of the speed limit must sound 
a siren “to the extent reasonably necessary.” The Fifth Circuit ruled 
that the failure of the petitioner’s insured driver to use a siren, in 
violation of the statute, constituted negligence as a matter of law, 
and that only the issues of proximate cause, contributory negligence 


and last clear chance should have been submitted to the jury in the 
lower court. 


Certiorari has been filed, the petitioner arguing that the holding 
which decided that the question of when it was reasonably necessary 
to sound a siren was a matter of law, and not a question of fact, re 
sulted in a deprivation of the constitutional right to a jury determina- 
tion of the question of negligence. 

Fruit Industries, Inc. v. Petty, Dkt. No. 500.—This is an action for 
damages in a diversity case resulting from an automobile accident in 
lowa between residents of Arkansas and Florida. Both the trial court 
and the Fifth Circuit found that the petitioner was guilty of negligence 
in attempting to overtake and pass an oil truck, and that his act in so 
doing created a sudden emergency which caused the driver of an ap- 
proaching car to apply his brakes and skid into the oil truck. 


(Continued on page 778) 
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A Challenge 
to Industry and Insurance 
By J. F. FOLLMANN, Jr. 


Proposed federal legislation which would provide certain medical-care 
benefits for OASDI beneficiaries and their dependents is based upon 
the unsound assumption that most of the aged population of our 
country are unable to finance their own health-care costs. Such legis- 
lation may destroy voluntary health insurance. The author feels that 
this legislation presents a challenge to both industry and insurance. 


HERE IS CONSIDERABLE DISCUSSION today concerning 

our older citizens. It revolves around their problems of adjust- 
ment to aging and retirement, their housing, their employment in 
gainful and suitable occupation, the adverse affect of inflation upon 
their circumstances, their medical and personal care needs, and the 
means by which their medical care is financed. These problems are 
dynamic and they are interrelated. They present a challenge both to 
industry and to insurance as well as to many others. 


Governmental and Voluntary Approaches 

During the past quarter century the Congress of the United 
States has considered a vast body of proposed legislation, the pur- 
pose of which has been to improve or to relieve certain of the prob- 
lems with which some of the aged are faced. Many of these measures 
have been enacted into law; some are under consideration by the ap- 
propriate committees of the present Congress. In addition, the Sub- 
committee on Problems of the Aged and Aging of the Committee on 
Labor and Public Welfare of the United States Senate is in process 
of holding a series of public hearings in Washington and in several 
other cities. Meanwhile, the governors of several states have created 
commissions or have brought about conferences to consider various aspects 
surrounding the aging process. Some states have enacted legislation 
which they felt to be appropriate. Currently, a series of state confer- 


Challenge to Industry and Insurance 





Mr. Follmann is director of infor- 
mation and research of the Health 
Insurance Association of America. He 
presented this paper before the Fall 
Insurance Conference sponsored by 
the American Management Associa- 
tion, Inc., on November 3, 1959. 
e 


ences are being planned preparatory 
to the White 
Aging in 1961. Many local communi 
ties throughout the nation have also 
given specific consideration to the 
aged segment of the population. 
Many others have giving 
special attention to the aged. The 
providers of medical care, those who 
administer the various types of medi- 
cal-care facilities, employers, organ- 
ized labor and the various types of 
insuring mechanisms, to mention only 
a few, have been giving active and 
serious consideration to the aged as 
their problems might be special or 
unique. The American Medical As- 
sociation is presently conducting a 
series of regional conferences for the 
discussion of these matters. 


House Conference on 


been 


The fruits of all these efforts, both 
voluntary and governmental, are many 
and diverse. Today the problems which 
develop with advanced age are better 
understood, with geriatrics and geron- 
tology making remarkable advances. 
Sociological aspects are gradually be- 
ing brought into clearer focus. Fa 
cilities for the’ care of the aged have 


*See Aging, a monthly publication of the 
United States Department of Health, Edu- 
cation, and Welfare, for periodic reportings 
on many of these activities 

* See, for example, Organized Home Care 


Programs in the United States (American 
Medical Association, 1956) ; Homemaker Serv- 
ices (United States Department of Health, 
Education, and Welfare, 1958); and Nursing 
Homes (United States Department of Health, 
Education, and Welfare, 1957) 


increased rapidly in number.? The 
economic position of the aged has 
been greatly improved.* Pension plans 
have become more :,eneral and more 
realistic, and constant experimenta- 
tion which points the way to further 
improvement continues in many di- 
rections. 


Concurrent with these activities are 
the many studies of the various as- 
pects of the aged population which 
have conducted or under- 
way by our universities, foundations, 
government at all and many 
other interested sources. One of the 
outstanding of these is a five-year 
study of all aspects of the aged popu- 
lation just recently commenced at the 
University of Michigan and financed 
by the Ford Foundation. The pur- 
pose of all these studies is to bring 
to light the for an 
adequate understanding and appraisal 
of the situation of our older citizens. 
While, to date, they have served to 
bring into the open certain data of 
distinct interest, it must be recog 
nized that much information about 
our older people still eludes statisti 
cal or evaluation. 
while the findings are to be viewed 


been are 


levels 


facts necessary 


research Hence, 
with interest, they can hardly, with 
reasonableness, be used as a basis for 
However, much 


br¢ vad Ct ynclusi ms. 


remains to be known.‘ 

One aspect of the aged population 
frequently discussed is that of their 
medical-care needs and the means by 
which these are, or should be, financed. 


* See, for example, Social Security Bulletin, 
June, 1959, and Income and Resources of 
Older People (National Industrial Confer- 
ence Board, 1956). 

*This is true even with respect to one 
aspect of the aged, their i 
long-term institutions. “Reliable 
tion on the frequency of admission of senior 
citizens to institutions for care 
and the average length of stay in them 
is missing.” Franz Goldmann, M. D., in the 
American Journal of Public Health, Febru- 
ary, 1959 


care in 
informa- 


special 


long-term 
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It is in this latter area that volun- surance company reported that 99 per 
tary health insurance and industrial cent of employees covered under its 
management have come, in recent major medical group contracts and 56 
years, to play an increasingly salient per cent of those covered under its 
role by providing the means by which hospital expense group contracts had 
the costs of the more burdensome _ provision made for continuation of 
aspects of medical care might be re- coverage after retirement.) ;° 

lieved through the insurance process (3) 
of spreading the risks among large 
numbers. 


the continuation on an individ- 
ual policy basis of coverage originally 
provided by group insurance by virtue 
of the right on the part of the em- 
Present and Future Status ployee to convert his group insurance 
of Voluntary Health Insurance coverage (Most of the insurance com- 

Today, seven principal methods are panies writing group insurance today 
being employed by insurance com- Will, on request from the employer, 
panies to provide protection for the permit a retiring employee to con- 
aged against the costs of medical vert his group insurance to individual 
care. These methods have largely policy coverage upon termination of 
come into being in recent years. The employment without evidence of good 
first three have direct relationship to health. The proportion of employees 
industry. The latter four pertain to having this right of conversion has 
groups of retired people or to individ- been increasing rapidly.) ; 
uals. These methods are: (4) the new issuance of group in- 

(1) the continuation of insurance surance at advanced ages (Several 
on older active workers under group insurance companies have been writ- 
insurance plans (Today this practice ing coverage on groups of persons 
is general insofar as insurance com- already retired. Such groups might be 
panies are concerned and. therefore, associations of retired people, retired 
older active workers are generally in- teachers, retired civil servants or 
sured.) ; Golden Age Clubs.) ; 

(2) the continuation of group in- (5) the continuation into the later 
surance on retired workers and their years of individuai insurance purchased 
dependents, generally with part or all in the productive years (Today, at 
of the premium paid by the employer least 175 insurance companies will 
(Most insurance companies which continue into later years individual 
write the large majority of group in- policy coverage purchased in the pre- 
surance make this coverage available retirement years.’ At least 110 of 
today, and its growth has been rapid these will renew the coverage for life. 
since 1952.5 Last year one large in- Some 31 of these write coverages 


For evidence of this growth, see 81 *“The Significance of Recent Develop- 


Monthly Labor Review 1243-1249 (Novem- ments Affecting Employee Benefit Plans,’ 
ber, 1958); “Trends in Medical Care Bene- an address by C. A. Siegfried, of the Metro- 
fits Provided to Active Employees and at politan Life Insurance Company, before the 
Retirement Through Group Insurance,” Pittsburgh Personnel Association, Novem- 
Health Insurance Association of America, — ber 12, 1958. 

December, 1956: Voluntary Health Insurance "This material was derived from refer- 
and the Senior Citizen (New York State ence to standard insurance publications 
Insurance Department, 1958); and Louis S. such as Who Writes What and Time Saver, 
Reed, Ph. D., “Employee Health Benefit published by the National Underwriter 
Programs,” Public Health Reports, Decem- Company, and Insurance Guide, published by 
ber, 1957. A. M. Best & Company, and from personal 

informal investigation. 
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which are guaranteed renewable for 
life. Another 58 voluntarily restrict 
their right to refuse renewal of cover- 
age in instances where the health 
of the policyholder deteriorates. Of 
the 162 companies which make this 
coverage available, at least 65 offer 
hospital expense coverage up to $20 
or $25 per diem after age 65, and at 
least 138 offer hospital coverage for 
60 or more days (11 are known to 
offer coverage up to 365 days and two 
up to 500 days). At least 81 offer 
coverage of $200 or more for special 
hospital service benefits and $300 or 
more in surgical benefit schedules. At 
least 63 also offer coverage for physi- 
cians’ in-hospital visits, and at least 
15 offer coverage for physicians’ home 
and office visits.) ;° 

(6) the new individ- 
ually purchased policies at advanced 
ages (At least 122 insurance com- 
panies today are known to 
policies at age 65 or over. The age 
limits to which they will issue these 
new policies vary; while some place 
a limit at 70 or 75, others will issue 
Many, however, have 
limit. Recently, two promi- 
companies have widely 
advertising the availability of cover- 
age to older people at any age and 
regardless of the condition of their 
health. At least 17 companies are 
known to make available to persons 
over age 65 coverage which is guar- 
anteed renewable for life, and at least 


issuance of 


issue 


to age 8&5. 
no age 


nent been 


44 voluntarily restrict their right to 


* According to the United States National 
Health Survey, among persons 65 years ot 
age and older, 90.2 per cent stay in a hos- 
pital 30 days or less per year and 72.5 per 
cent have hospitalization episodes in a year 
of two weeks ‘or less. The average length 
of stay in hospitals for all persons age 65 
and over was 14.7 days. The average num- 
ber of physician visits for all persons age 
65 and over was 6.8 per year. 

* Voluntary Health Insurance and the Senior 
Citizen, cited at footnote 5. 


refuse renewal of the coverage in in- 
stances where the health of the policy- 
holder deteriorates. A study by the 
New York State Insurance Depart- 
ment® indicates that noncancellable 
lifetime coverage is available to age 
70 and over. The quality of these 
coverages appears to follow the pat- 
tern described with respect to those 
purchased in the earlier years, but 
which might be renewed into the 
retirement years except that, addition- 
ally, one large company is known to 
include nursing home care in the cov- 
One company which has in- 
sured a large number of persons over 
age 65 interestingly reports that those 
purchasing the insurance are pre- 
dominantly in the older of the aged 
brackets in relation to the population 
as a whole.) ;’° and 


erage. 


(7) the issuance of insurance that 
becomes paid-up at age 65 (Several 
of the large writers of health insur 
ance, recognizing the desirability to 
some people of individually purchased 
policies which would be paid-up by 
retirement age, are now making such 
coverages available. The concept is 
that of enabling the policyholder to 
purchase lifetime protection during 
his productive years when income is 
customarily greater.). 


Other types of health insurers em- 
ploy certain of these approaches and 
are making a valuable contribution to 


the extension of health insurance pro- 
tection to the aged. 


Distribution 
of U.S 
Population 
65 and Over 


Distribution 
of Policy 
Purchasers 
65 and Over 
28.5% 
30.1% 
> (ee A 
13.0% 
5.7% 


1.5% 


Age Group 
65-69 
70-74 


75-79 


37.3% 
28.1% 
19.0% 
10.0% 

4.1% 


1.5% 


80-84 
85-89 
90 and over 


* Based on Illustrative United States Popula- 
tion Projections (Actuarial Study No. 46, De- 
partment of Health, Education, and Welfare, 
May, 1957). 
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Many Forms of Insurance 


There is a fact about voluntary 
health insurance in our country which 
[ should like to Voluntary 
health insurance in the United States 
assumes many forms. This fact, in 
itself, is unique. In no other nation 
in the world has voluntary health in- 
surance ever remotely approached the 
vitality, scope and diversity of ap- 
proach which has come into being in 
our nation. It is written in many 
forms and by various types of insur- 
ers. These include insurance compa- 
nies, service plans like Blue Cross and 
Blue Shield, group medical practice 
plans now operating on a prepayment 
basis, plans that are self-administered 
by employers or labor unions, com- 
munity plans, fraternal societies, and 
rural and consumer health cooperatives. 
Coverage is provided on an individual, 
family, association and group basis. 
Each type of insurer has its distine- 
tive approach, providing the buyer of 
insurance with the opportunity to 
choose the kind of plan best suited 
to his needs and ability to pay. The 
keen competition which exists among 
insurers of all types in this country 
has spurred experimentation to devise 
new and better benefits and approaches. 


stress. 


It has made voluntary insurers re- 
sponsive to changing needs and to the 
rapid evolution which proceeds in the 
provision of medical care. Each in- 
surer learns from the progress made 
by the others, and each insurer ben- 
efits from the mistakes of his competi- 
tors. The beneficiary of this process 
is the American people. 


Estimate of Number of Aged 
Having Health Insurance 


nation-wide esti- 
mate of the number of persons in the 
United States 65 years of and 


The most recent 


age 


older having some form of voluntary 
health insurance coverage was made 
in March, 1957, by the National Opin- 
ion Research Center, the estimate 
being 39 per cent of all noninstitution- 
alized persons age 65 and over.” It 
should be noted, however, that the 
United States Department of Health, 
Education, and Welfare estimated that 
43 per cent of OASI beneficiaries had 
some form of voluntary health insur- 
ance in the fall of 1957.12 This study 
further showed that while, on the 
average, 43 per cent of all OASI 
beneficiaries had some form of health 
insurance, the percentage was higher 
among female beneficiaries (45.1 per 
cent), and among those beneficiaries, 
in turn, was higher for single females 
(49.8 per cent). It is noteworthy that 
of all OAST single female beneficiaries 
age 65 to 69, 57.9 per cent were pro- 
tected by some form of voluntary 
health insurance and that 31.7 per 
cent of single female beneficiaries age 
80 and over had some form of volun- 
tary health insurance in 1957. 


However, any estimate of the per- 
centage of covered aged in relation to 
either the total number of noninstitu- 
tionalized persons age 65 or over in 
the population or to the total number 
of OAST beneficiaries produces an in- 
accurate conclusion with respect to 
the role being played by 
health insurance. 


voluntary 
This is so because 
there is a sizable percentage of the 
aged in either of these groupings who 
do not, in their own opinion or by vir- 
tue of their circumstances, need or 
want health insurance protection. Their 
total number has never been estimated 
with any precision. However, it is 
known that some 18 per cent of the 
aged are public welfare recipients under 
the federally aided public assistance 
programs and, as such, eligible to re- 





" Progress in Health Service (Health In- 
formation Foundation, January, 1959). 
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* National Survey of Old Age and Sur- 
vivors Insurance Beneficiaries 1957, No. 3, 
(United States Department of Health, Edu- 
cation, and Welfare, December, 1958). 
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ceive health care.’* In addition, there 
is the unknown number of aged who, 
for various other reasons, do not need, 
want or believe in (for religious or 
other reasons) health insurance cover- 
age. These include those who receive 
care from the Veterans Administra- 
tion or other governmental agencies 
or from local public or private agen- 
cies. Also included are those who 
receive care as being totally and 
permanently disabled, members of 
the armed forces, seamen, members 
of religious orders, or as professional 
courtesy; and those who have suff- 
cient income, accumulated assets or 
family resources and feel no need for 
insurance protection. 


That these factors are a real con- 
sideration in the minds of people is 
borne out in a 1957 public opinion 
study in Michigan.™* It revealed that 
15 per cent of the people not covered 
by a prepayment mechanism “don’t 
think we need it.” Another 17.6 per 
cent “haven’t got around to taking it 
out,” 13.9 per cent “never gave it a 
thought” and 3.2 per cent “don’t 
know.” Another 7 per cent said they 
“don’t believe in insurance,” 2.1 per 
cent “get free treatment” and 2.1 per 
cent are “covered by veterans’ benefits.” 
Hence, of the people in Michigan not 
covered, 60.9 per cent appear either 
to feel they do not need insurance or 
do not choose to purchase it. 


Most pertinently, these factors are 
borne out by a 1957 Health Information 
Foundation study,** which shows that 
less than 3 per cent of the aged 
persons interviewed had tried to buy 
health insurance and had been turned 
down. More than one fourth of the 
uninsured aged had never thought of 


* Medical Care for Welfare Recipients 
Basic Problems (Bureau of Public Admin- 
istration, University of California, 1957) 
Also, Social Security in the United States of 
America (Bulletin of the International So- 
cial Security Association, March-April, 1957) 
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getting such insurance, while again as 
many said they didn’t want it. 


Therefore, a more reasonable esti- 
mate of the percentage of aged per- 
sons who might need and want some 
health insurance protection, and who 
had such protection as of March, 1957, 
would be at least 51 per cent. As has 
been shown, the percentage for OASI 
beneficiaries would be higher. 


With respect to the future, it is 
important to recognize that a delayed 
reaction in the recent growth of 
coverage among the population under 
age 65 and not yet retired is inherent. 
Therefore, the percentage of the aged 
covered in the years to come can 
safely be expected to increase. The 
voluntary health insurance movement 
is largely a development of the post- 
World War II period. At the begin- 
ning of 1947, for example, 30 per cent 
of the entire population were esti- 
mated to have had some voluntary 
health insurance protection. Today, 
about three quarters of the population 
under age 65 have some voluntary 
health insurance coverage.’® It would 
appear self-evident that the growth of 
coverage among persons under age 65 
would bear some direct relationship 
to the number of the aged who will 
eventually be covered as those now 
under age 65 move into retirement. 
This was graphically demonstrated by 
the fact that the percentage of all 
aged persons over age 70 having some 
form of voluntary health insurance in 
1956 was exactly the same as the per- 
centage of the entire population at all 
ages which was covered in 1946, namely, 
30 per cent."? 


Hence, as individuals, employers, 
employees and labor unions become 

“Michigan State Medical Society. 

* Cited at footnote 11. 

*% Extent of Voluntary Health Insurance in 
the United States (Health Insurance Council, 
Annual). 

* Research and Statistics Note No. 13, 
Social Security Administration, 1958. 
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increasingly cognizant of the impor- 
tance of health insurance protection 
in the later years, and since the volun- 
tary mechanism by which this protec- 
tion might be provided now exists, it 
is reasonable to expect that the cover- 
age of persons over age 65 in future 
years will increase more rapidly than 
has been so in the past. 

Therefore, when due consideration 
is taken of these interrelated factors, 
a conservative estimate of the poten 
tial of voluntary health insurance in 
assisting persons 65 years of age and 
older to meet the costs of hospital 
and medical might, all other 
things being equal, approximate 60 


care 


per cent of those aged persons needing 
and wanting health insurance by the 
end of this year. This figure may be 
65 per cent by the end of 1960 and 
80 per cent by the end of 1965. This 
percentage would be higher than those 
OAST benefits 
one quarter of a century after the in 
ception of those benefits. For OAST 
the figures would be 
larger since they commence with a 


presently collecting 


beneficiaries 


greater percentage presently covered, 
and because the past rate of growth 
among these persons has been greater 
(3% per cent).'$ 

then clear that 
voluntary health insurance, of quality, 


It would seem 
is generally available to our senior 
citizens who desire such protection ; 
that its extension among those citi 
zens has been considerable; and that 
all indications point to an even greater 
degree of coverage in the immediate 
years ahead. 


Is Quality of Coverage 
Adequate? 

Despite this fact, the statement is 
sometimes made that while the num 
ber of insured aged persons is increas 
ing rapidly, the quality of the coverage 
is not adequate. I should like to 
document this somewhat further. 


* Cited at footnote 12. 
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With respect to the group insur- 
ance approaches I have mentioned, it 
is important to bear in mind that the 
insurance companies make available 
whatever quality or amount of cover- 
age is desired. The fact that the cov- 
erage purchased might, in the opinion 
of some, leave something to be de- 
sired is not a decision made by the 
insurance company. It is the decision 
of the employer, the employees or the 
labor union through collective bar- 
gaining. Such decisions, naturally, 
are predicated on the amount of funds 
available in relation to the many other 
employee benefits desired or demanded, 
including life insurance, pensions, 
disability benefits and the other types 
of fringe benefits. 

With respect to individually pur- 
chased insurance, I have already demon- 
strated that generally 
available which is guaranteed renewable 


coverage is 


for life, and that benefits are available 
in both amount and duration in such 
proportion as to provide substantial 
protection to aged persons. However, 
it is for each individual purchasing 
such insurance to determine for him- 
self what his needs for insurance pro- 


tection are in relation to his other 
resources, including other insurance 
which he might already own. The 
needs of different individuals vary 


greatly. The individual alone is equipped 
to judge his needs, and this is his re- 
sponsibility. 

Here, it might also be noted with 
respect to the coverages written by 
insurance companies, that the indem- 
nity payment process provides not 
only great flexibility in relation to the 
individual needs of the older person, 
but that it has, as its inherent virtue, 
noninterference in the patient-doctor 
relationship. This permits freedom 
of choice on the part of covered per- 
sons as respects their medical care. 
It, furthermore, does not interfere in 
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the judgment of the quality of the 
care provided, these matters being 
properly left with the patient and 
with those equipped by training and 
tradition to make such judgment. 


Despite these considerations, still 
another statement at times persists. 
There are those who say, in effect- 
it is true, voluntary health insurance 
can cover most or all of the aged who 
need and want insurance protection, 
and it is true that insurance of good 
quality is available, but the majority 
of the aged cannot afford to purchase 
voluntary health insurance. I should 
like to explore this concept briefly. 

Statements such as these are un- 
documented assumptions arrived at 
after review of oft-cited data with re- 
spect to the incomes of the aged. 
Generally, it is overlooked that in- 
come is by no means the only re- 
source of older people for the payment 
of their medical bills and that the 
incomes shown are derived from per- 
sonal interviews, often 
ment employees, on a sampling basis.’® 
Some understatement is probable. Aged 


by govern- 


persons—in fact, all persons—hesitate 
to reveal exactly their true financial 
position. Other aged persons may 
even forget, at the time of the inter- 
view, exactly what their resources 
are. Unfortunately, the average in- 
come of all aged not receiving public 
assistance is apparently not available. 
If such information were available it 
would be easier to judge what is the 
current potential of private health in- 
surance purchasers among the aged.”° 
Hence, current data, for several rea- 


“Carefully prepared surveys are impor- 
tant in assessing the extent of these needs. 
To that end there must be critical evalua- 
tion of survey techniques.” The Public 
Health Aspects of the Aging Population 
(World Health Organization, 1958). 

” Rita R. Campbell, “The Economic 
Characteristics of the Aged,” Working Con- 
ference of the Joint Council to Improve 
the Health Care of the Aged, February 21, 
1959. 
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sons, is of dubious worth and is often 
conflicting. 


At times, reliance for these assump- 
tions is based upon interview surveys 
which indicate that a proportion of 
the aged, not presently insured, give 
the reason that they cannot afford 
such insurance. Since the information 
is derived from personal interviews, it 
is obvious that such responses are highly 
subjective. No attempt, to my knowl- 
edge, has ever been made to evaluate 
these responses in terms of determin- 
ing the total resources of such re- 
spondents and how such resources are 
otherwise used. Without such evalua- 
tion, these responses can be given 
little weight, particularly if the re- 
spondent has never even investigated 
the possibility for himself, including 
the cost of coverage. 


The above facts were recognized by 
Margaret S. Gordon recently in a state- 
ment before the Senate Subcommittee 
on Problems of Aging and the Aged.” 
She stated: “It is virtually impossible, 
however, to arrive at even approxi- 
mate estimates of the proportions (of 
the aged) with inadequate incomes at 
the present time, in view of the fact 
that neither income nor budgetary 
data are available in sufficient detail.” 

Meanwhile, those making the as- 
sumption overlook the following re- 
cently revealed facts: 

(1) Recent surveys, such as one by 
Elmo Roper for the New York United 
Hospital Fund, indicate that volun- 
tary prepayment has a long way to 
go before it is priced out of the market.”* 





*“The Income Status of Older Persons,” 
statement by Margaret S, Gordon 
ciate director, Institute of Industrial Rela- 
tions, University of California, Berkeley), 
Washington, D. C., June 18, 1959, 

* Harry Becker, “The Changing Scene in 
Health Care Economics,” New York State 
Journal of Medicine, May 15, 1959. 
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(2) A study made by Life ** in 1957 
of consumers’ buying habits states: 
“It’s also true that the 
zen’, the people over 65, 


‘senior citi- 
buy pretty 
much the same type of goods in the 
same proportions as everybody else 
buys them.” 

(3) In the instance of group insur- 
ance on active employees over age 65 
or on those retired, it is important 
to recognize that in many cases the 
coverage is provided at little or no 
cost to the older person because the 
employer pays all or part of the 
premium. 

(4) Studies made by the National 
Conference of Catholic Charities ** 
show that oldsters’ opinions of their 
that the ma- 
jority consider themselves “comforta- 


ble” 


own finances are vast 


(51 per cent in St. Louis) or 
“have enough to get along on.” Only 
a small percentage said that they 


“can’t make ends meet.” This per 
centage ranged from 5 per cent in St. 
Louis to 10 per cent in Cleveland. 
This study reports that “When asked 
who would pay for hospitalization if 
it were necessary, between 80 per cent 
and 90 per cent of the aging in all 
studies said they had hospitalization 
insurance, savings, or potential help 
from children and relatives.” 

(5) The recently released study by 
the Health Information Foundation *° 
states that “the increase in health in 
surance for those 65 years and over is 
increasing at a faster rate than the 
rest of the population.” 


Some Guides 
for Further Improvement 

While it is apparent that great 
progress has been made in bringing 


about a flexible basis by which the 


**“Tife Study of Consumer Expenditures,” 
December, 1957. 

THe Three Parishes,” a re- 
search program of the National Conference 
of Catholic Charities, 1958. 
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aged are assisted in financing their 
costs of medical care, a fuller realiza- 
tion of the potential is dependent 
upon a co-ordination of the following 
diversified efforts: 


(1) Voluntary health insurance has 
made the facility for the protection of 
the American people available. It now 
remains under a voluntary approach 
for people as individuals or as em- 
ployers, union leaders, leaders of 
other types of organizations, or for 
senior citizens themselves to choose 
to purchase this available protection. 
In a free society these choices can be 
made subjectively. Insurance has to 
compete for the available dollar in any 
instance. 


From the standpoint of the individ- 
ual who is not protected as a mem- 
ber of a group, a choice must be made 
between health insurance and the many 
appealing, often highly advertised and 
installment purchased, consumer goods 
He alone can make the 
choice so long as health insurance re- 
mains on a voluntary basis. He should 


and services. 


be given every assistance in the mak- 
ing of his choice by the dissemination 
of helpful information, as has previ- 
He should be 
made acutely aware of the value and, 
in many cases, the need for such pro- 


ously been suggested. 


tection. 


With the employer, 
health insurance has to compete not 


respect to 


only with all the costs of production, 
including wages, but with other types 
of fringe benefits desired or demanded 
by employees. The problem of pro- 
viding health insurance for the future 
retired is primarily one of financing. 
The employer cannot exceed his re- 
sources. He, furthermore, cannot pro- 


vide so much in fringe benefits that he 


* Odin W. Anderson, Ph. D., Preparation 
for Life After Retirement (Health Infor- 
mation Foundation, National Health Coun- 
cil Forum, March 18, 1959) 
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will be placed at a disadvantage with 
his competitors. Employers in Amer- 
ica have accepted their responsibility 
to their employees on an increasingly 
generous scale to the extent that to- 
day fringe benefits average some 20 
per cent of payroll. The employer is 
also faced with the problem of the 
extent to which his productive em- 
ployees are willing to share in the 
provision of benefits to the retired 
employees. Since he has to compete 
with other employers in an open labor 
market for his employees, this, too, 
becomes an important factor. In mak 
ing his choice the employer, in turn, 
is often governed by the contracts ar- 
rived at through collective bargain- 
These interrelated 
indicate the following in the interest 
of further protection for the future 


ing. 


problems 


retired aged: 


(A) Active employees should be 
made aware of the importance of such 
future protection to the end that they 
will be willing to assume responsi- 
bility and assist in bearing the costs 
for the protection of those who retire 
at an earlier date. 


(B) Employees, through their labor 
unions or otherwise, should be made 
aware of the importance of such pro- 
tection in retirement and should give 
due 
relation to 


weight to such importance in 
their demands for other 


fringe benefits. 


(C) Employers and labor unions 
should be made increasingly aware of 
the primary importance of voluntary 
health insurance for their retired em- 
ployees and of the need for financing 
such protection on a sound, realistic 


basis. 


(2) Private insurance mechanisms 


should remain aware of the need to 
find the best possible ways to insure 
older people. They should continue 
to find means for broadening the base 


of existing insurance, remain alert to 
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providing benefits the nature and scope 
of which are suitable to the needs of 
older people, and continue to strive 
toward insurance mechanisms which 
take cognizance of the economic status 


of the aged. 


(3) The use of less expensive forms 
of care must be recognized. In any 
consideration of medical care for the 
aged the means of caring for the aged 
can by no means be assumed to be 
fixed. Today, expensive forms of care 
for the aged are being employed for 
that 
now 


no other reason than no others 


are available. It is generally 


recognized that wider use of ambula- 


tory or self-service hospital care, 
skilled nursing homes, the better use 
of visiting nurses and of practical 
nurses in or out of hospital, home-care 
programs, homemakers and specially 
conceived housing could serve to ap- 
preciably reduce the per diem health 


care costs of the aged. 


Much experimentation and training 
of professional personnel is needed to 
bring these forms of care into general 
usage and should be encouraged. Such 
developments cannot be brought about 
by the voluntary health insurance 
mechanism alone, or even primarily. 


It is the responsibility of the com- 
munity to provide the proper kinds 
of facilities for medical care. The 
Hill-Burton program has_ provided 
appreciable assistance in this respect. 
The creation and maintenance of an 
adequate corps of professional med- 
ical personnel is primarily the concern 
of the respective professions. It is 
reported by all the professions that 
certain shortages today. In- 
creased extension of health insurance 
protection cannot alone relieve this 
situation. Insurers will stand ready, 
however, to cooperate in the develop- 
ment of newer forms of care and to 
consider the inclusion of such forms 
the insurance 


exist 


of care in coverage. 
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Joint endeavor between the providers 
ot care and the insuring mechanism 


is called for and should be forth- 
coming. 
(4) Perhaps the greatest single 


problem confronting retired persons 
is the eroding effects of inflation upon 
their private pension plans, personal 
savings, life insurance and 
The insurance in- 
dustry has long been in the forefront 
in the effort to acquaint the public 
with the dangers of spiraling inflation 
to all phases of the economy. All 
private citizens and organizations, as 
well as government, should intensify 
their efforts to contain further in- 
flationary trends. 


assets, 


health insurance. 


(5) With respect to that segment 
unable to finance the cost of health 
care for themselves because of their 
limited or nonexistent means, insur- 
ance companies take the view that 
such should have assurance 
that health care is available to them 
when they need it. To that end, insur- 
ance companies support the concept 


pers ms 


of assistance programs to supplement 
the efforts of voluntary agencies. As 
a service to the community, the insur 
ance companies stand ready to make 
their knowledge and facilities avail- 
able to the administration 
of such programs. The public funds 
available for medical the 
indigent and needy should at all times 
be sufficient 
medical 


assist in 


care for 
to guarantee adequate 


care. 


(6) It is not an matter to 


segregate the specific problem of med- 


easy 


ical care of retired persons from the 
whole of the problems which face 
aged persons. There are many studies 
which point to the complexity and 
the 


lems. 


interrelatedness of these prob 
They cover a wide spectrum 


of concern—from maladjustment to 


* Statement of New York State Housing 
Joseph P. MacMurray, re- 


Commissioner 
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retirement, to all the costs of personal 
living and to people maintained in 
general hospitals and mental institu- 
tions simply because there is no other 
place where they might be adequately 
housed, For example, the Housing 
Commissioner of New York State has 
recently pointed out *° that insufficient 
housing for the aged is keeping many 
older people confined in hospitals even 
though they do not need constant 
medical He estimates that 20 
per cent of hospital confinement of 
older people could be eliminated if 
adequate housing were available for 


care. 


them. Hence, it is clear that expenses 
erroneously medical 
are in reality living expenses. 
These are real problems of human 


considered as 
care 


concern. Many agencies are devoting 
themselves to the finding of better 
solutions. Their explorations proceed 
into however, 
beyond 


areas, which go far 
the legitimate concern of 
health insurance mechanisms. It re- 
mains for others, specifically and pro- 


fessionally skilled, to solve such 
problems. 

(7) Health insurance is not the 
only method of meeting the health 


needs of the aged. Many people age 
65 or older are receiving, in addition 
to or independent of OASDI benefits, 
pensions from previous employment 
and income from investments, from 
annuities and from individual and group 
life and health policies. 
Many have accumulated savings, own 
their free of mortgage, 
While these 


resources, separately or in the aggre- 


insurance 
own homes 


or have other assets. 
gate, are incapable of precise deter- 
mination, their importance and size 
is clearly indicated by data available 


from many sources. That these re- 
sources are constantly improving is 
borne out by the conclusion of the 


Social Security Administration that 


ported in the March 23, 1958 edition of the 
New York Times 
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the money income position of the aged 
has been improving significantly in 
the past decade. The studies of the 
National Industrial Conference Board ** 
also indicate a constantly improving 
position of the aged with respect to 
assets and liquid holdings. In addition, 
recent studies of the Social Security 
Administration show that an estimated 
28 per cent of persons age 65 or older 
have income from employment.** From 
marked clear 
that a substantial number of the aged 
have means, other than health insur- 
from which to meet the 
of medical care. 


these indications it is 


ance, costs 


(8) Steps should be taken to reduce 
to a minimum the number of future 
aged who would be needy. Educa- 
tional and skill-training programs to 
the number of 
workers in the future 
positive approach. Other approaches 
might be sought with respect to low- 
income or marginal farmers and farm 
workers, migratory workers and the 


reduce low-income 


can be one 


geographic areas where, 
shifting industrial oppor- 
tunity, many people find it impos- 
The 
successful conquest of the problem pre- 
sented by those groups in our popu- 
lation might be looked upon as the 
keystone upon which any concern for 
the welfare of the 
aged might be built. 


designated 
because of 


sible to earn subsistence wages. 


economic future 


(9) The ultimate objective should 
be to insure that the years which have 
been added to life through the reduc- 
tion in mortality shall not be spent 
in chronic invalidity. This calls for 
greater development of preventive 
health measures, the early detection 
and treatment of chronic disease, the 
creation or expansion of special facili- 
ties and services designed to meet the 
health problems of the aged, and the 


circulation of educational health in- 


*Income and Resources of Older People 
(National Industrial Conference Board, 1956). 
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formation. There is also need of a 
great expansion in rehabilitation serv- 
and facilities. These services 
should be made available not only to 


those disabled persons who are poten- 


ices 


tially re-employable but to all persons 
whose well-being can be improved 
through the techniques of rehabilita- 
tion. Accomplishment in these areas 
will minimize the need for medical 
and control its and 
it will complement the advances being 


treatment cost, 


made by insurers in expanding the 
coverage on the older lives. 


Conclusion 

It is no news to this group that 
Congress has before it legislation 
which would provide certain kinds 
and amounts of medical care for 
OASDI beneficiaries and their de- 
pendents. This legislation is based 


upon the unsound assumption that 
most of the aged population of our 
country are not able to finance their 
health care costs, and it ignores the 
fact that it has never been established 
that aged persons who require and 
health have been 
The legislation would seem 
to overlook the fact, as has been de- 
previously, that voluntary 
health insurers are meeting the in- 
creasing demand for health-care financ- 
ing for the aged, and that this is the 
most flexible means of responding to 
the changing needs of older people. 
[It would impose another heavy and 
unnecessary tax upon our working 
people. It poses a serious threat to 
the future of the present social secur- 
ity system by being inconsistent with 
the basic pattern and philosophy of 
OASDI by the establishment of serv- 
ice benefits, and by threatening its 
structure. 


seek needed 


refused it. 


care 


scribed 


financial This legislation, 
furthermore, fails in the accomplish- 
(Continued on page 788) 


* Social Security Bulletin, June, 1957. 
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Frequency and Severity Statistics 
By WAYNE A. WILSON 


In using frequency and severity statistics, the two must practically 
never be interpreted independently of each other. Data of this type 
cannot be merely taken from the machines and handed to manage- 
ment; it should be accompanied by interpretive information prepared 
by persons technically qualified to recognize situations which may be 
affecting the data, and who can present the true import of the data. 


N ATTEMPTING to cover this double-barrelled subject—fre- 

quency and severity—I feel that I may have bitten off more than 
you can chew. However, I feel that the two must practically never 
be studied or interpreted independently of each other. 


If I can simply point out some of the problems and pitfalls in 
securing and interpreting the data, perhaps I shall have come as close 
to accomplishing my purpose as is possible for me to do. 


It is my firm belief that loss ratio is the real indicator of loss 
experience. Of its three elements—premium, frequency and average 
claim cost—we are concerned with the latter two. Ironically, my 
specific responsibility in our own company is with the one I’m not 
discussing in this paper—premium, or price. 

Because the subject 1s extremely broad, I feel that this discussion 
must be confined to the limits of one major line of insurance, and I 
have chosen automobile insurance. 

In frequency, we must first know that we have selected an ap- 
propriate base. One important characteristic of the base is that it 
should not be one which is subject to change which is brought about 
by changes in the frequency itself. The prime example of this would 
be a frequency based on dollars of premium. If frequency increases, 
all other factors remaining stable, the price will be increased. This 
would increase the base (premium) and bring about an immediate 
decrease in frequency, even if the same number of cars continued to 
produce the same number of claims. 


My opinion is that the best base on which to calculate frequency 
is the one on which the premium rates are based, or the “unit of 
exposure.” In specified automobile insurance this is “car year” or 
“car six months,” or whatever your basic policy term is. Unless you 
always write exactly the same coverage combination on every policy 

and who does—the frequency must be calculated separately for 
each coverage. 
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wo 
Mr. Wilson is an associate actuary, 
Nationwide Mutual Insurance Com- 
pany. He presented this paper on 
November 19 at the Accounting and 
Statistical Conference of the Confer- 
ence of Mutual Casualty Companies 
which took place in Chicago. 

® 


Next, what claim count do we use? 
To get the most current information, 
there seems to be little choice but to 
use “reported” count. A “paid” or 
“settled” count is acceptable for claims 
under the physical damage coverages 
they settled quickly. 
Some of the problems of counting 
claims will be covered later. 


since can be 


My recommendation for claim fre 
quency is to state it as “number of 
claims reported per car per year or 
per six months,” depending upon the 
basic policy term. 

Now, what are the pitfalls in in 
terpreting frequency? The 
first thing management wants to do 
is to look at the trend over a period 
of time, and this is what I feel is the 


How- 


such a 


utilization of such data. 
ever, management is naturally inter- 


ested in other comparisons, such as 
? 
) 


best 


(1) one state with another; (2) one 
regional or branch office with an- 
other; (3) one sales area with an 
other; and (4) the company with 


other companies. 

When you start making compari 
sons of one geographical area with 
another, you are in trouble immedi 
ately. You expect differences and, 
over the years, have priced for them. 
It is not reasonable to compare a 
predominantly rural with 
of large industrial and metropolitan 
areas and to say that one is good and 
because of different fre- 
quencies. For that matter, we must 
watch for a change in the “mix” of 
our exposure, even within an area. 
If your company’s portfolio is gradu- 


state one 


one is bad 
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ally increasing its exposure in metro- 
politan areas, you probably are going 
to get a corresponding increase in 
frequency. Thus, an increase—or a 
in frequency may not al- 
ways be what, on the surface, it ap- 
pears to be. 


decrease 


This change in “mix” is not always 
geographical. Underwriting policies 
of many companies have changed sig- 
nificantly at times in the past decade. 
With the emphasis on the high loss 
ratios produced by risks with drivers 
under 25 there was a 
tendency to restrict writings on those 
general, the so-called 
young driver classes produce frequen- 
twice those for the 
adult classes. Based on this assump- 
tion, a reduction in the percentage of 
young driver exposure from 20 to 10 
per cent would, in itself, reduce total 
frequency by 8.3 per cent. 


years of age, 
classes. In 


cies of at least 


\t one point in our company’s his- 
tory we had what we regard as a 
real oddity caused by a rapid change 
in “mix.” At one time our major col- 
lision coverage was 80/20. As rates 
the collision 
we had quite a volume of conversion 
from 80/20 to the deductibles and 
from the lower to the higher deducti- 
We were compiling frequency 
for all 
combined, and this showed 
a consistent decline which 
course, regarded as favorable. 
found that 
rate-making statistics the trend seemed 
to be the other way. Further analy- 
sis revealed that the decline in fre- 
quency was due wholly to the shifting 
from 80/20 to deductible and from 
lower to higher deductibles when, in 
fact, the frequency for each type of 
collision was actually increasing. Now 
I would be very surprised if there is 


increased on coverage, 


bles. 

on one management report 
collision 
was, of 
How- 


ever, we in some of our 


any one of the companies which is 
not experiencing some shifting from 
$50 $100 deductible 


collision. 


deductible to 
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Perhaps the most troublesome com- 
parison is with other companies. This 
we have found to be virtually impossi- 
ble, for several First, the 
base must be the same, and I believe 
this is not too much of a major prob- 
lem. The claim count, however, is 
another thing. If both companies use 
“reported” claims, we must be certain 
that they follow similar criteria in 
whether or not to “open” a claim and 
thereby establish a count. Some com- 
panies will enter a claim on their sta- 
tistical records on the basis of any 
notice, while will not do so 
unless there is a reasonable possi- 
bility of payment. This can make a 
substantial difference in the count. 
If one company uses a “reported” 
count and the other a “paid” count, 
the period for which a claim adds to 
the frequency is certain to be differ- 
ent in many instances. The actual 
count will also be different if the 
company using the “paid” count does 
not include those which are 
without payment.” This 
would be involved for two 


reasons, 


others 


“closed 
same dis- 
crepancy 
companies, both using a paid count, 
but only one including “closed with 
out payment” cases. 

\s yet I haven't 
that some companies count one acci 


even mentioned 


dent as one claim. regardless of the 
number of claimants, while others use 
a count per claimant. This makes a 
significant difference in bodily injury 
frequency. 

[ personally concluded some time 
ago that comparisons between com 
panies should be confined to a com- 
parison of trends rather than actual 
frequencies. Even then it seems that 
a knowledge of any _ substantial 
changes in “mix,” whether by terri- 
tory, and 
a knowledge of any change in prac- 
tices regarding claim count would be 


classification or coverage, 


essential. Strangely enough, some of 
the very same things which limit our 
ability to interpret frequency figures 


Frequency and Severity Statistics 


also apply to severity, or average 
claim-cost data. 

The very same problem of changes 
in “mix” as to geographical area, 
classification and coverage apply, but 
probably to a lesser degree, to se- 
verity. If more and more of your 
business is written in high claim-cost 
areas, you will see a rise in your 
company average caused by this shift 
alone. The same is true of classifi- 
cations. We find that certain classes 
have not only more accidents, but more 
Again, if you restrict 
your writings on these classes your 
average claim-cost trend could be 
downward, showing what appears to 
be, but which is not necessarily, a 
favorable trend. 


severe ones. 


Differences in methods of counting 
claims are as significant here as in 
frequency. One count per claimant 
is going to produce an average claim 
cost much lower than one count per 
accident. 

What claim cost should be used? 
Should it be an average incurred cost, 
relating total payments and reserves 
to reported claims, or an average paid 
cost relating payments to number of 
paid claims? If the latter, should 
“closed without payment” be included 
in the count, thereby reducing the 
average cost ? 


Average Settled Claim Cost 

My preference is to use what we 
call “average settled claim cost.” This 
relates total payments to the number 
of claims settled (including those 
which are closed without payment). 
The reason for this preference goes 
back to my original contention that 
frequency and severity should never 
be interpreted independently of each 
other. By using reported claims for 
frequency and all closed claims for 
average claim cost, we then get ex- 
actly the same claims counted for fre- 
quency as for average claim cost. It 
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is true, because of the lag in settling 
claims, they do not always appear in 
the same period. However, to me, it 
seems logical to know, per exposure 
unit, how many claims are reported 
and what the average cost of each 
claim is. 

In analyzing average paid-claim cost, 
there is another problem of “mix” 
which is not readily apparent, but 
which must be considered. This is 
the distribution of the claims by age 
of claim. This is not generally a 
problem where there is little change 
in volume, and where there is no 
drastic change in claims policy which 
results in a speedup or slowdown in 
the settling of claims. With respect 
to bodily injury claims, I’m sure you 
know that the smaller claims are 
settled more quickly. Consequently, 
where volume is increasing rapidly, 
the claims settled within a given pe- 
riod will include a disproportionate 
number of smaller claims arising out 
of the larger volume of business cur- 
rently on the books, as compared 
with the larger claims which tend to 
relate more to prior periods when 
volume was smaller. This tends to 
understate the actual average cost of 
settling claims and causes distortions, 
particularly when the rate of increase 
in volume changes from year to year. 

3y this time I’m sure you are aware 
of my opinion that frequency and se- 
verity statistics must be used with 
extreme caution, Because of different 
methods and composition of data, 
comparison of one company’s figures 
with others’, other than comparison 
of trends, is virtually meaningless. 
Within the company, changes may oc- 
eur which affect the validity of the 
trends. I wouldn’t want to say that 
the only answer is no change. To 
be consistent helps, of course. 

Up to now, I’ve discussed mostly 
the problems involved in getting an 
acceptable method of calculation which 
will show accurate trends without 
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misleading those to whom such in- 
formation is furnished. If those re- 
sponsible for preparing the data are 
aware of the problems, then they are 
in a position to see that others are 
not misled. 


The actual use of the data breaks 
down into two broad categories- 
the pricing function and reports to 
management. 


Those of us who concern ourselves 
primarily with pricing are immodest 
enough to believe that we have a 
reasonably adequate knowledge of how 
to interpret frequency and severity 
statistics. To realize how naive this 
attitude is you need only to remem- 
ber that, through the years, we have 
constantly made refinements which 
improve the accuracy. I have no rea- 
son to believe that we have yet found 
all such possible improvements. 

While this may be partially a mat- 
ter of personal preference, we have 
never involved ourselves at all in 
frequency and severity data, sepa- 
rately, in developing basic experience 
for rate-making purposes. As I stated 
earlier, loss ratio is the real indicator 
of loss experience. I have found no 
reason to attempt to break the loss 
ratio down into its component parts 
when determining what the past ex- 
perience has been. However, we do 
apply adjustment factors to losses in 
order to show what they would have 
been under current conditions and to 
attempt to project what they will be 
in the future. To accomplish this we 
must try to interpret trends in these 
We 


know that other companies and rating 


two basic elements of the losses. 


Conse- 
quently, what you develop and furnish 
your actuaries and, in many instances, 


organizations also do this, 


what you report to statistical agents 
have a direct and significant effect on 
rate levels. 


(Continued on page 806) 
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Domestic Liability and Indemnity 
for Nuclear Incidents 


By ROBERT LOWENSTEIN 


The Atomic Energy Commission’s proposed amendment of the indem- 
nity regulations would change the method for determining amounts 
of financial protection required of licensees, and the procedures for 
exemption of federal agencies and nonprofit educational institutions 
from the requirement of financial protection. Under the amendment, 
these and other changes which were made in light of the experience 
since September, 1957, would almost entirely revise the regulations. 


I HAVE HAD THE PRIVILEGE of appearing at several of the 
annual conferences of the Atomic Industrial Forum to discuss 
indemnity. This occasion is somewhat different from the others in 
that it is the first conference at which one might anticipate with 
some assurance that, before another year has passed, the Atomic 
Energy Commission’s indemnity program for licensees will have been 
largely “buttoned up.” 

In April of this year the commission issued a proposed amend- 
ment of the indemnity regulations (Part 140, 10 Code of Federal Regu- 
lations, “Financial Protection Requirements and Indemnity Agreements” ). 
The amendment would almost entirely revise the regulations in the 
light of experience since September, 1957, when they were first issued. 

The principal changes which would be effected by the revision 
include (1) changes in the method for determining the amounts of 
financial protection required of licensees; (2) coverage for reactor 
licensees who are authorized to store special nuclear material at the 
reactor site before issuance of an operating license; and (3) procedures 
for the exemption of federal agencies and nonprofit educational insti- 
tutions from the requirement of financial protection. 

\t present, the regulations require reactor licensees to maintain 
financial protection in the amount of $150,000 for each megawatt of 
thermal capacity authorized by the license. This is subject to a 
minimum requirement of $250,000, and the statutory requirement that 
all power reactors with a capacity of 100,000 electrical kilowatts or 
more maintain financial protection in the amount of $60 million. 

The amendment would modify the method for determining the 
amount of financial protection in two major respects: 


(1) The amendment would specify the amount of financial pro- 
tection for reactors having thermal power levels of ten megawatts or 
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These remarks were delivered before 
the Atomic Industrial Forum meeting 
on November 2, 1959. The author is 
counsel, Division of Licensing and 
Regulation, Office of the General 
Counsel, Atomic Energy Commission. 


less (other than power or testing re- 
actors). The specified amounts would 
range from $1 million to $2.5 million, 
depending upon the power level. 

(2) A minimum of $3.5 million is 
specified for power and testing re- 
actors. Subject to this and to the 
requirement of $60 million for power 
reactors with a capacity of 100,000 
electrical kilowatts, amounts of finan- 
cial protection for power and testing 
reactors would be calculated accord- 
ing to a revised formula designed to 
take into account the population in a 
reasonably sized area around the re 
actor. Under the formula, population 
would be weighted roughly in inverse 
proportion to the square of the dis- 
tance of the population from the re- 
actor site. 

This new formula, which applies to 
power and testing reactors, is ex- 
pressed as “X = B X P.” The letter 
“B” represents the “base amount of 
financial protection” and is equal to 
$150,000 per thermal megawatt of 
authorized power. The letter “P” 
represents the “population factor” 
and is determined in two steps. First, 
one must determine the area to be 
considered around the reactor. This 
is done by drawing a circle around 
the facility with the facility at the 
center, and having a radius in miles 
equal to the square root of the maxi- 
mum authorized power level in thermal 
megawatts. 

Next, one must identify all minor 
civil divisions which are, in whole or 
in part, within the circle. For each of 
these minor civil divisions, the popula- 
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tion is to be divided by the square of 
the estimated distance in miles from 
the reactor to the biographic center 
of the minor civil division. The sum 
of the quotients thus obtained for all 
the minor civil divisions is then used 
to determine the population factor ac- 
cording to the scale specified in the 
regulation. The scale ranges from a 
factor of one, where the sum of the 
quotients is 1,000 or less, to a maxi- 
mum factor of 1.5 if the sum of the 
quotients is 9,000 or more. 


The second major change incorpo- 
rated in the amendments provides 
coverage for storage of nuclear fuel at 
the reactor site before loading has 
been authorized. At the present time 
there is no indemnity coverage before 
issuance of an operating license. The 
proposed amendments would accom- 
plish this change by requiring that 
holders of construction permits, who 
are authorized to store fuel at the 
site, furnish financial protection in the 
amount of $1 million. 


The third major change incorpo- 
rated in the amendments establishes 
procedures for exempting federal agen- 
cies and nonprofit educational institu- 
tions from the requirement of financial 
protection. You will recall that an 
amendment (Public Law 83-744) to 
the Price-Anderson Act (Public Law 
83-256) exempts issued to 
nonprofit educational institutions for 
the conduct of educational activities 


licenses 


from the financial protection require- 
the act. 
had previously announced its opinion 


ments of The commission 
that it is authorized to enter into in 
demnity agreements with agencies of 
the federal government without requir- 
ing such agencies to furnish financial 
The 


ments include provisions to carry out 


protection. proposed amend 


both these exemptions. 


Under the act the commission is 


required to enter into indemnity 
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agreements with each licensee re- 
quired to furnish financial protection. 
It is this indemnity agreement which 
will evidence the government’s $500 
million indemnity coverage for nu- 
clear incidents arising out of the li- 
censed activity. Pending issuance of 
a definitive form of indemnity agree- 
ment, the commission has issued a 
short form interim indemnity agree- 
ment to each reactor licensee who is 
required to furnish proof of financial 
protection. The short.form is, in es- 
sence, a form of indemnity “binder” 
and provides that it will be super- 
seded by the formal indemnity agree- 
ment when the latter is issued in 
definitive form. 


The proposed comprehensive in- 
demnity agreement which the com- 
mission issued a little over a year ago 
for public comment is presently under 
The revision will take into 
account the very substantial com- 
ments which have been received and 
the provisions of the form of nuclear 


revision. 


energy liability insurance policy 1is- 
sued by the insurance syndicates this 
We are very conscious 
of the assistance which we have re- 
ceived from the comments furnished 
on the proposed indemnity agreement. 


past summer, 


I will not go into any detail in dis 
cussing the new insurance policy which 
the insurance syndicates issued this 
past summer. The principal changes 
which were made include important 
extensions of coverage. The last draft 
of the insurance policy covered nu- 
clear incidents occurring at the facility 
or in the course of transportation of 
radioactive material shipped from the 
facility, but did not cover transporta- 
tion to the facility unless the ship- 
ment was from a government plant. 
Under the new form, all shipments of 
radioactive material to a licensed re- 
actor site are covered by insurance, 
whether or not the shipment is made 
from a government-owned plant. 
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The second major change in the 
final insurance policy concerns the 
suspension provision. The previous 
form authorized the insurers to sus- 
pend the insurance after 12 hours’ 
prior notice to the commission, if the 
insured failed to comply with a re- 
quest to correct an unduly dangerous 
condition. In order to furnish the 
commission with opportunity to take 
appropriate action, the insurance syn- 
dicates revised the provision so that 
the suspension may not become eftec- 
tive until the close of the next normal 
working day after the day on which 
notice to suspend is received by the 
commission. The new policy also pro- 
vides for automatic termination of 
suspension of insurance when the un- 
safe condition has been corrected. 


tor 


Last April the commission recom- 
mended to Congress two amendments 
to the Price-Anderson Act. One of 
these amendments would exclude 
from government indemnity coverage 
any liability of third parties for dam- 
age to property which is located at 
the site of, and used in connection 
with, the licensed activity. As inter- 
preted by the commission, the act, as 
presently worded, provides indemnity 
coverage for on-site property where 
a third party is legally liable for the 
nuclear incident and consequent dam- 
age to the on-site property, such as 
the reactor. In other words, if only 
the reactor owner is liable for a nu- 
clear incident which damages the re- 
actor, there would be no government 
indemnity coverage for the reactor; 
but, if liability for the nuclear in- 
cident and reactor damage can be 
placed upon some third person, even 
an employee of the reactor owner, 
then the government indemnity will 
include reactor damage. The pro- 
posed amendment would eliminate 
coverage of the and of all 
other property which is located at the 
site of, and used in connection with, 
the licensed activity. This amend- 
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ment would not apply to the indem- 
nity agreements which the commission 
has entered into with contractors. 

Coverage of liability for damage to 
on-site property diminishes the $500 
million indemnity protection available 
to the general public under the com- 
mission’s indemnity agreements. There 
does not appear to have been, nor 
does it appear likely that there will 
arise, any need for government cover- 
age of on-site property. Commercial 
insurance for such property is avail- 
able up to $60 million. 


I might mention, in this connection, 
that the interest there might once 
have been in indemnity coverage for 
on-site property seems to be largely 
obviated by a recent change in the 
nuclear energy property insurance 
form. This form has been modified so 
that the insurers now waive any 
rights of subrogation against a broad 
class of persons and organizations 
who might otherwise be liable for 
damage to the reactor. 


The other amendment which we 
recommended to the Congress is de- 
signed to remove what became known 
as a “gap.” The financial protection 
furnished by licensees and the indem- 
nity protection furnished by the com- 
mission should meet, as closely as 
possible, in order to avoid gaps be- 
tween the two. The nuclear energy 
liability insurance policy offered by 
the syndicates contains an aggregate- 
limit-of-liability provision, that is, the 
face value of the policy is not auto- 


matically reinstated after payment of 


claims. The syndicates have stated 
that the aggregate limit of liability 
is necessary to provide firm limits on 
the amount of money at risk under 
any one policy, and to avoid situa- 
tions in which the liability of the syn- 
their 


might exceed 


capacities. 


dicates pool 
Because of the absence of 
an automatic reinstatement provision, 


payments by the insurer under the 
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policy in the event of a nuclear in- 
cident would result in a “gap” between 
the financial protection maintained 
by the licensee and the point at which 
government indemnity would come 
into operation until the insurers re- 
instate, or other appropriate steps are 
taken. 


The second amendment which was 
recommended would authorize the com- 
mission to fill such “gaps” during a 
reasonable period of time—up to 90 
days—in order to afford the licensee 
opportunity to furnish financial pro- 
The 
proposed amendment would include 
a “floor” of $1 million, below which 
the commission would have no obliga- 
tion. 


tection in the required amount. 


This ‘floor’ is, obviously, in- 
tended to keep the commission from 
becoming involved in small claims. 
The provisions of the Price-Ander- 
son Act are mandatory with respect 
to licensees, and applicants for li 
censes, to operate nuclear reactors. 
Whether the act should be applied to 
other commission licensees is left to 
the discretion. The 
commission has not thus far exercised 
its authority to apply the 
Anderson Indemnity Act to 


commission’s 


Price 
other 
licensees. 


Following publication on August 
28, 1958, of the proposed form of in- 
demnity agreement and the form of 
nuclear energy liability insurance 
policies, the commission received a 
number of comments suggesting that 
it extend the Price-Anderson Act to 
than 
who possess substantial quantities of 
special nuclear material. In order to 
obtain appropriate technical data upon 
which to consider this question, the 
commission entered into a contract 
with the Convair Division of General 
Dynamics Corporation for a study of 
criticality hazards. The study is in- 


licensees other reactor owners 


tended to furnish information needed 
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International Third-Party Liability 


for Nuclear Incidents 


By EDWIN F. SPINGARN 


The problems created by the international consequences of a nuclear 
incident, especially in densely populated areas, have given rise to 
four draft conventions which are under present consideration. In 
this article, Mr. Spingarn discusses and compares these conventions. 


HE PROBLEM of affording the public financial protection 

against injury or damage to property from possible nuclear inci- 
dents has received the attention of numerous lawyers, administrators 
and scholars throughout the world during the past year. The amount 
of commercial insurance available in most parts of the world is insuff- 
cient to cover the possible damage arising from a serious nuclear 
incident. 

The problems created by the international consequences of a 
nuclear incident, more especially in Europe and other densely popu- 
lated areas of the world, have given rise to four draft conventions 
which are presently under consideration. The four are sponsored 
respectively by the Organization for European Economic Co-operation 
(OEEC), the European Atomic Energy Community (Euratom), the 
International Atomic Energy Agency (IAEA), and the International 
Maritime Committee, a private organization. 


These various conventions, all of which are quite different from 


the Price-Anderson approach, have several features in common. 
The most significant are, in brief: 


Absolute liability——The liability for injury or damage resulting 
from a nuclear incident is not dependent upon a showing of fault or 
negligence. Rather, it is predicated solely upon the establishment of 
a causal connection between the damage and the nuclear installation 
which gives rise to the incident. This is to be distinguished from 
the Price-Anderson Act which leaves the basis of liability to be deter- 
mined by the laws of the various states of this country. 


Channelization.—This absolute liability is imposed exclusively 
upon the operator of the nuclear installation (or vessel). This, too, is 
to be distinguished from the Price-Anderson Act which merely in- 
demnifies all those liable, whether reactor operators, manufacturers, 
suppliers or others. 


Limitation upon amount of liability. —This liability of the opera- 
tor, although absolute, is limited by the terms of the conventions to some 
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Mr. Spingarn is counsel, Division 
of International Affairs, Office of 
the General Counsel, Atomic Energy 
Commission. He presented this paper 
at the 1959 Annual Conference of 
the Atomic Industrial Forum on No- 
vember 2 in Washington, D. C. 


definite amount. Although all four 
conventions have adopted the princi- 
ple of a limitation upon the amount of 
liability, the drafters of the IAEA 
and Maritime conventions have not, 
as yet, arrived at a monetary figure 
for insertion in the final draft. The 
OQEEC and Euratom conventions 
presently provide $15 million and $100 
million limitations respectively. This 
is to be contrasted with the $500 mil- 
lion indemnification fund provided by 
the Price-Anderson Act. 


Period of limitation—-A_ general 
ten-year period of limitation on bringing 
actions is established. However, sub- 
ject to certain qualifications, shorter 
or longer periods of prescription are 
permitted if expressly provided by 
national legislation. Under the Price- 
Anderson Act the period of limita- 
tion, as in the case of liability, would 
depend upon the particular state law. 


Recourse.—The operator of the nu- 
clear installation, who has been held 
absolutely liable for a nuclear inci- 
dent, has a right to proceed against 
a supplier or manufacturer to recover 
his losses only if expressly so pro- 
vided by contract between them; or 
the operator may proceed against a 
particular individual who intentionally 
causes the nuclear incident. Of course, 
no comparable provision is contained 
in the Price-Anderson Act, as liability 
is not channeled upon the operator. 

Exoneration.—The usual exonera- 


tions from liability such as force 
majeure, tortious acts, or acts of third 


parties, do not relieve the operator 
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of a nuclear installation from liability. 
The only two general categories of 
events which will, in fact, exonerate 
are (1) situations arising out of 
armed conflict—that is, war, invasion, 
insurrection and civil war and (2) 
serious natural disasters of an unfore- 
nature. The latter, in fact, 
is common only to three of the four 
conventions. Again, the Price-An- 
derson Act relegated the question of 
liability and exonerations therefrom 
to state law. 


seeable 


I should like now to discuss recent 
developments and the present status 
of each of these four conventions. 


OEEC—Euratom 

The OEEC, which consists of 18 
Western European nations including 
the member Euratom, 
has been exploring the problem of 
third-party liability in the nuclear 
field the latter part of 1957. 
Since the middle of last year a panel 
of experts has been engaged in the 
process of drafting a convention for 
acceptance by the member states. In 
addition to the general principles which 
the various conventions have in com 
mon, as enumerated above, the OKEC 
convention provides for maximum li- 
ability in the amount of $15 million 
for each nuclear incident, except that 
a contracting state can establish a 
greater or lesser amount, but in no 
event less than $5 million. The $15 
million maximum represents, in the 
opinion of the drafters, approximately 
the greatest amount of insurance now 
available in certain areas of the Euro 
pean market to cover such liability. 


Six states of 


since 


During the past year the Euratom 
commission has been preparing a 
draft convention on third-party li 
ability which would mesh with and 
supplement the proposed OEEC 
convention. The Euratom draft conven- 
tion provides that the particular mem- 
ber state concerned will indemnify 
an operator for any liability incurred 


I L J — December, 1959 





above the level of insurable risk, up 
to a maximum liability of $100 mil- 
lion. The operator’s liability is ex- 
pressly dependent upon whether he 
is liable under the OEEC convention. 
Compensation for any damage over 
and above the $100 million would be 
paid on the basis of a joint undertak- 


ing by the various Euratom states. 


United States suppliers have 
evinced considerable interest in various 
provisions of the OEEC and Euratom 
drafts. It is generally believed that 
some such convention, or substitute 
therefor, will be necessary before the 
United States-Euratom joint pro- 
gram can enter into the operational 
stage. This necessity stems from the 
fact that an important role is to be 
played by American manufacturers 
in the construction of the projects 
under the joint program. 

One of the major problems which 
has noted in with 
both of these draft conventions is the 
problem of the operator’s legal right 
of recourse against a supplier or other 
party who may be responsible for the 
nuclear incident. The present OEEC 
draft gives the operator a right of 


been connection 


recourse against any “individual” who 
intentionally causes a nuclear inci 
dent. Originally, the OEEC draft per- 
mitted “a person” 
who intentionally caused a nuclear 
incident. This was a 


recourse against 


source of con 
cern for United States suppliers who 
feared that an application of the doc 
trine of respondeat superior would re- 
sult in their liability, stemming from 
the act of an employee far removed 
from control by the managerial group. 
In addition, the word “person” has 
the more 
conven- 


a very broad meaning. In 


recent drafts of the OKEC 


tion this problem has been largely al- 
f 


leviated by the substitution of the 
word “individual” in lieu of “person.” 
This modification, coupled with an 
explicit statement in the accompany- 
ing expose des motifs, which indicates 
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that the word “individual” means physi- 
cal human being, would seem to nar- 
rowly limit the right of recourse to 
the particular employee and eliminate 
the possible invocation of the doctrine 
of respondeat superior. It is not clear 
if the intentional act of an officer at 
the managerial level would be 
puted to the corporation. However, 
even assuming that the act of an 
officer does constitute the act of the 
corporate entity for this purpose, it 
should, as a practical matter, cause 
little concern to suppliers, as the like- 
lihood of such a corporate official in- 
tentionally causing a nuclear incident 


im- 


would seem remote. 


The Euratom convention provides 
that any right of recourse which an 
operator might have will pass to the 
contracting state which indemnifies 
the operator. The Euratom conven- 
tion has not been expressly modified 
so that the right of recourse is limited 
to an intentional act caused by a 
physical human being. However, as 
the Euratom convention is predicated 
upon the OEEC convention, it would 
seem that the rights of the operator 
will be determined by the OEEC con- 
vention, and the indemnifying state 
will receive only that which the op- 
erator obtains by virtue of the pro- 
This 
would seem to be a reasonable posi- 
tion in view of the relationship be- 
the OEEC and 
conventions. 


visions of the OEEC convention. 


tween Euratom 

A significant development with re- 
gard to the OEEC convention was the 
recent question raised by the French 
Government as to the absence of a 
provision for indemnification 
over and above the amount of avail- 
able commercial insurance coverage. 
The United States has urged that it 
is most important that the OEEC 


state 


Euratom conventions be 


cluded as expeditiously as possible. 


and con- 


The necessity for interim measures 
pending the conclusion of these con- 
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ventions is presently being explored 
in connection with the United States- 
Euratom joint program. One such 
possibility would be a commitment by 
the member states of Euratom to hold 
harmless any manufacturer or sup- 
plier of material to be used in the 
joint. program. 


IAEA Convention 


In the past year the International 
Atomic Energy Agency has also spon- 
sored a panel of experts to study this 
problem. The panel has studied and 
revised a draft convention prepared 
by the Secretariat of the IAEA. The 
agency convention is intended for world- 
wide application as contrasted with 
the OEEC or Euratom conventions 
which are designed to be of limited 
geographical scope. The agency con- 
vention provides for absolute liability, 
imposed upon the operator and limited 
to a specific amount, as does the 
OEEC. However, the specific amount 
is not yet set forth in the convention, and 
although it will probably correspond 
to the available commercial insurance 
on the international market, it is not 
clear at this stage if state indemnifica- 
tion is also contemplated. The provision 
on recourse is couched in language 

uite similar to that contained in the 
more recent OEEC drafts, in that it 
“individuals” who intention- 
ally cause a nuclear incident. 
the most recent draft of the agency con- 


speaks of 
However, 
vention has included an alternative 
provision which provides for recourse 
against fault or 


negligence in furnishing material, equip- 


any person whose 
ment or provisions to an operator 
has caused a nuclear incident. This 
alternative is much broader in scope 
and imposes upon the supplier a far 
greater burden than the existing pro- 
vision. In addition, another article 
of the convention permits a contract- 
ing state, by national legislation, to 
make other persons primarily liable 
in addition to the operator. It is 
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thought that this was perhaps done 
with the Price-Anderson Act in mind. 
However, it is not clear that this 
article, in fact, is consistent with the 
Price-Anderson Act, as the latter 
does not actually impose liability upon 
either operator or supplier, but merely 
provides for indemnification for all 
those liable. Thus, this provision of 
the agency draft convention, if adopted, 
might well create even more problems 
for United States suppliers, if this is 
not in some manner limited, than the 
earlier OEEC provision which may 
have imposed liability 
upon a corporate supplier. 

The more 
general in its language and relegates 


secondary 


agency convention is 
far more to the internal legislation 
of the contracting states than does 
either OEEC or Euratom. For ex- 
ample, as distinguished from OEEC 
and Euratom, there are no exonerations 
for armed conflict or grave natural 
disaster unless the contracting states 
so provide. Another ex- 
ample is an earlier provision which 


expressly 


concerns the coverage of damage to 
property located at the the 
incident. It provided for four different 
alternatives which a contracting state 
might adopt. These represented the 
most logical possible alternative solu- 
tions to the problem. This has now 
been modified to exclude the coverage 
of on-site damage, as does the OEEC 
The definition of a nu- 
clear incident differs from the OEEC 
draft in that it speaks in terms of 
damage caused by “ionizing radia- 
tion,” thus departing even further in 
terminology from the language of the 
Price-Anderson Act. It is not clear 
exactly what this term might be con- 
strued to mean, or if this difference 
in language would have any substan- 
tive significance. 


site of 


convention. 


Maritime Convention 


The last convention is more limited 
in coverage than the other three. The 
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International Maritime Committee, an 
international association of private ship- 
ping interests, has recently prepared a 
draft convention on the third-party 
liability of the operators of nuclear- 
propelled vessels. At a recent con- 
ference of the committee in Opatija, 
Yugoslavia, the draft convention was 
discussed and_ revised. Observers 
were present from the United States 
and several other governments, al- 
though no official views were ex- 
pressed or any official position taken. 
It is anticipated that this draft con- 
vention will be submitted to a diplo- 
matic conference some time in 1960. 
The sponsorship of such a conference 
is, as yet, undecided, but the Inter- 
national Atomic Energy Agency, the 
Inter-Governmental Maritime Con- 
sultive Organization (IMCQO) and the 
Brussels Conference have all 
mentioned in this connection. In 
the convention embodies 
many of the same principles as con- 
tained in the OEEC and IAEA drafts. 


been 


general, 


For instance, the problem of re- 
course the same 
fashion as in the OEEC convention. 
The most draft of this Mari- 
time convention speaks in terms of 


was resolved in 


recent 


nuclear damage resulting from a “per- 
sonal act,” and gives the operator a 
right of recourse against “the indi 
vidual” having so acted with intent 
to cause damage. Thus, it is apparent 
that the doctrine of respondeat superior 
could not be invoked to impose li- 
ability upon a corporate supplier. Ex- 
onerations are limited even more 
strictly than in the IAEA and OEEC 
conventions to various types of armed 
conflict. This omits any reference to 
natural disasters. Evidently, 
assumed that all such natural 
disasters that might affect a nuclear- 
propelled vessel would be foreseeable 
and thus should not the 
operator. 


serious 
it is 


exonerate 


Two serious problems presently 


exist with regard to this convention. 


Nuclear Incidents 


The first centers around the same 
troublesome area still causing difficulty 
within OEEC and, as yet, unresolved in 
the agency convention. This is the prob- 
lem of state indemnification. The Mari- 
time convention contains a provision 
limiting liability to a specific, although as 
yet unspecified, amount. As in the case 
of the International Agency Conven- 
tion, the amount to be inserted has 
not been decided. An earlier draft 
also contained a provision for state 
indemnification over and above the 
amount available from insurance or 
other financial security. The issue of 
state indemnification discussed 
at length in the recent meeting at 
Opatija, and the differing factions 
compromised for the time being by 
agreeing to reserve the question of 
state indemnification for the proposed 
diplomatic negotiations which are to 
follow. The United States observers 
informally encourage the adoption of 
some provision on state indemnifica- 
tion but, as indicated previously, the 
United States took no official position. 


was 


The second major problem is pecu- 
liar to the Maritime convention in 
contrast to the other three. The draft 
provides that an action for damage 
resulting from a nuclear incident may 
be brought in the state licensing the 
nuclear vessel or in the state within 
which the nuclear incident occurs. 
The administration of the indemnity 
fund is left to the courts of the state 
licensing the vessels. It is further 
provided that judgments rendered by 
a court of competent jurisdiction in 
the contracting state where the nu- 
clear incident occurred will be given 
full force and effect in the licensing 
state. This concept of the compulsory 
enforcement of foreign judgments en- 
counters a long-standing opposition 
by the United States to the enforce- 
ment of judgments except 
under carefully limited 
In an attempt to possible 
United States objection to this provi- 
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foreign 
conditions. 
lessen 








sion, the most recent draft modifies 
this provision to the extent that the 
enforcement of a foreign judgment 
will be required only when the claim- 
ant has complied with the procedural 
requirements of the licensing state. 

There are various other problems of 
a minor drafting nature that should 
be resolved at the proposed diplo- 
matic conference without substantial 
difficulty. 


Conclusion 


In summary we might restate the 
present posture of these conventions 
as follows: 


OEEC.—Nearly all major and draft- 
ing problems are resolved. The prob- 
lem of recourse has been satisfactorily 
overcome. Only the recent French 
question delays the final submission 
of the convention to the member 
governments. 


Euratom.—Intended to supplement 
the OEEC convention, all work on 
the present draft is being held in 
abeyance pending resolution of the 


conflict within the OEEC. An inte- 
grated Euratom convention is a possi- 
bility if the OEEC convention is not 
promptly adopted. 


IAEA.—Early draft problems and 
generalities of language are being 
gradually modified. Many areas are 
left to the discretion of each contract- 
ing state. The questions of the actual 
limit of liability and state indemnifica- 
tion over and above that amount re- 
main in doubt. 


Maritime.—A few drafting prob- 
lems remain but, more important, the 
difficult question of state indemnifica- 
tion and the amount of the limitation 
upon liability are unsolved, as in the 
case of the agency convention. There 
also exists the further problem of the 
enforceability of foreign judgments 
which is not posed by the other con- 
ventions. 


Although it is doubtful that any of 
these will be in force 
by the end of this year, I hope that 
you will agree with me that much 


progress has been made. [The End] 


conventions 


DOMESTIC LIABILITY AND INDEMNITY FOR NUCLEAR INCIDENTS 


for a decision as to whether the Price- 
Anderson Act should be applied to 
persons licensed under Section 53 of 
the act to use and possess substantial 
quantities of special nuclear material. 
1 understand the Convair report will 
soon be completed. 


Information furnished to the com- 
mission by the liability insurance syn- 
dicates indicates that as of last April 
private organizations had purchased 
binders for more than 75 policies of 
nuclear liability insurance covering li- 
censed activities not involving nuclear 
reactors. The amount of insurance 
purchased under these binders ranges 
from $250,000 up to $60 million, and 
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Continued from page 768 | 


covers such activities as fuel element 
fabrication, unirradi- 
ated special nuclear material, waste 
disposal, laundering of contaminated 
clothing, research and development, 
and other activities. 


processing of 


The commission has received much 
assistance from the forum, various 
committees of the forum and forum 
members in the development of the 
indemnity program. I hope that dur- 
ing the coming year the forum will 
continue to be a fruitful source of 
comments and suggestions concern- 
ing various features of the indemnity 
program which have not yet been 


[The End] 
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Overinsurance Dangers 
By HOWARD LeCLAIR 


So many varied policies exist today that it is difficult to avoid 
duplication of coverages and overinsurance problems. The author 
submits that the claims man cannot prevent these problems; this 
job lies in the hands of the many policydrafters and underwriters. 


VERINSURANCE GENERALLY ARISES from duplication of 

coverages, but duplication does not necessarily indicate overinsur- 
ance. During the depression of the 1930’s there was considerable over- 
insurance without duplication. While overinsurance can exist in the 
loss-of-time area as well as the hospital-medical-care area, it raises 
distinct problems and requires different approaches for solution. 


Because of the varied plans being offered today, it is difficult to 
avoid duplication in covefage. Policies are issued individually, on a 
true-group or association-franchise-group basis, through special-risk 
coverages, through service plans, etc. Duplication in coverage, there- 
fore, may come about without any particular deliberation on the part 
of a policyowner. On the other hand, some overinsurance is de- 
liberately obtained. In either case, I believe everyone is agreed that 
overinsurance is bad, both economically and morally. With regard 
to disability insurance, even in good times, the temptation to malinger 
is great if the benefit to be derived is more than adequate for one’s needs. 
In a bad economic climate the temptation is multiplied many times. 
Too often, disability income benefits are looked upon as unemployment 
insurance when an insured is out of work. 


During the last depression, a graph for new disability income 
claims received was practically identical with the graph for national 
unemployment. The unfortunate part is that when times got better 
the graph for existing claims did not improve in the same degree as 
the unemployment picture. Too many insureds who had collected 
disability benefits for a period of time had lost the desire to work, 
had become too old to get a new job, or had otherwise adjusted to the 
new status of benefit receiver. The problem of getting a recovered 
disabilitant back to work was multiplied if he was overinsured. If 
benefits exceed net income after taxes, the urge to return to work is 
certainly minimized. 

In recent years we have seen spectacular things done in the field 
of rehabilitation. Many dedicated people are bringing hope and happi- 
ness to impaired lives that would otherwise be helpless and hopeless. 
Certainly we should be interested in this rewarding work. It is my under- 
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Mr. LeClair presented this paper at 
the Individual Insurance Forum of 
the Health Insurance Association of 
America which was held on Novem- 
ber 16-18 in New York City. He is 
vice president, Mutual of Omaha. 


standing that rehabilitation programs 
are aided when the impaired person is 
not burdened by economic worries, but, 
on the other hand, overinsurance can be 
a serious deterrent to any effective 
rehabilitation program. I think this 
is extremely important, for it involves 
human and moral values, and should 


be of real concern to us. 


Overinsurance Dangers Still Exist 
For the past several years times 
have been good, employment and in- 
come have generally been at a high 
level, and some of our concern about 
overinsurance has waned. Many com- 
panies have set up underwriting safe- 
guards covering percentage of disability 
income benefits to earned income ; other 
insurance, whether individual, group, 
special risk or medicare; the impact 
of the social security benefit and of 
the income tax, etc. Other companies 
have not. Some companies do not use 
the uniform’ provisions with regard 
to “insurance with other insurers’’ or 
the “relation of earnings” clauses in 
their contracts. All of these things 
must be taken into consideration if 
we are to make a start against the 
problem of overinsurance. The fact 
that a great many companies are now 
issuing policies that are noncancel- 
able, or guaranteed renewable, puts a 
further burden on the underwriter to 
see to it that he is doing his job. 
When a policy carries the pro rata 
clause, or the average earnings clause, 
the claims man has a tool which helps 
in cases of obvious overinsurance. 
We must recognize, of course, that 
there are those cases where there is 


776 


not a full disclosure on the part of the 
insured. Where the overinsurance is 
obvious, the policy might be rescinded ; 
although I think there are limitations on 
the claims man even in this area. 


Certainly, any case of suspected 
overinsurance needs considerable in- 
vestigation and checking, and it is a 
constant everyday task. This results 
in higher claim expense. 


Hospital Insurance 

In the area of hospital insurance, 
it seems to me that the companies 
must be elastic in their underwriting 
rules because of the variation of costs 
between, for instance, metropolitan 
areas and rural areas, or between some 
peculiarly high-cost areas and some 
other peculiarly low-cost areas. I 
don’t think anyone could say that a 
man in a large metropolitan area such 
as New York, carrying $30-a-day- 
room benefits, would be overinsured, 
whereas, in the rural areas of my own 
state he probably would be. There 
is, of course, the question of the an- 
cillary or special-service or miscel- 
laneous-service benefits. If his $30 
per day was furnished to him in three 
separate policies and each carried 
benefits for ancillary services, he 
vould probably be overinsured in any 
event. The problem here is a difficult 
one. It is difficult for the underwriter 
and it is difficult for the claims man. 


The overinsured case usually follows 
a pattern which includes frequent 
periods of hospitalization and confine- 
ment for checkups of comparatively 
minor chronic conditions, routine phy- 
sical examinations, etc. All periods of 
hospitalization extended. The 


hospital and the doctor wonder why 


are 


the companies allow the overinsur- 
ance, thus encouraging overutiliza- 
tion. In a few cases, increased charges 
are made to take advantage of the exist- 
ing overinsurance. 
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Remedial Procedures 


In handling claims the examiner 
must watch for any signs of overin- 
surance. In addition to the signposts 
already mentioned, the proof forms 
may show additional coverage, or in- 
vestigation may bring it out. Some- 
times the hospital bill indicates other 
coverage, particularly of the service 
type. Inquiry of other companies will 
also indicate it. Upon discovery of 
duplication, the claims man, in addi- 
tion to handling the claim, must refer 
the case back to the underwriters. 


| believe that the claims man can 
help by closer cooperation with the 
doctors and the hospitals. We realize 
that presssures are also put upon the 
doctors and the hospitals for admit- 
tance, particularly when there is over- 
insurance. On the other hand, it seems 
to me that the doctor, is traditionally the 
one who decides whether a case is one 
for hospitalization. He also can help 
by watching the duration of the hospi- 
tal stay. We sometimes wonder why 
a man must go to the hospital on 
I‘riday for an operation which is per- 
formed on Monday. These are things 
that can be worked out, and I believe 
in many areas are being worked out. 
They are worked out better on a 
general basis, rather than by discus- 
sion on individual cases. 


It has already been indicated that 
both doctors and hospitals look upon 
us with little favor when they find 
obvious duplication of coverage. There- 
fore, any attempt by the claims man to 
remedy a_ bad individual situation 
would not engender too much profit 
public-relation-wise, either for the 
companies involved or the industry in 
general. 


The companies themselves should 
guard against the possibility of over- 
insurance by adequate questions in 
the application fer coverage, careful 
underwriting of ‘the application con- 
tract claim 


provisions and careful 
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If we don’t do some- 


,administration. 
thing about this problem we will find 
our premiums rising to the place 
where costs to the public will be out 
of line. This will give our paternal- 
istic pals more ammunition for their 
argument for government operation 


of the health insurance field. We 
will lose any sympathy the people in 
the health-care field might have for 
us. Waste will be encouraged in the 
utilization of hospital or medical serv- 
ices, and we will experience an ac- 
celeration of loss ratios to the point 
of becoming dangerous. We will hear 
more complaints about the multiplicity 
of claim forms because of several 
companies covering the same losses. 

Certainly, the net effect of overin- 
surance to every company, everyone 
in the health-care field and every in- 
sured is bad. Avoiding the bad effects 
is not going to be easy. We should 
try to provide adequate benefits so as 
to minimize the temptation to dupli- 
coverage. In the group area, 
watch for those cases where the 
spouse is already covered by another 
existing group. This isn’t going to 
be easy to handle, but I believe methods 
can be worked out. In disability cover- 
age, the proration clauses should be 
used, and proration should be worked 
out in the medical hospital coverages. 
Although I don’t recommend it, if the 
companies can’t cope with this prob- 
lem on their own, it may be necessary 
to work with the supervisory au- 
thorities toward a solution. 


cate 


The claims man can help, but he 
cannot cure. Prevention is the best 
attack on overinsurance, and preven- 
tion is primarily in the hands of the 
policydrafters and the underwriters. 
The acquisition of information and 
prompt effective action, based on the 
information, are both essential. We 
in the claims area must keep the under- 
writers informed, and together we 
can put an end to this problem. 


[The End] 
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THE COVERAGE 


The petitioner is contending that 
the respondents failed to prove that 
the petitioner’s negligence, if any, 
was the proximate cause of their dam- 
age, and that they failed to plead and 
prove freedom from contributory negli- 


gence as required by lowa law. Cer- 

tiorari was filed on October 28. 
Collins v. Risner, d. b. a. Capital 

Trucking Company, Dkt. No. 508. 


Certiorari has been filed to review a 
judgment of the Fourth Circuit which 
affirmed a judgment of a lower court. 
The jury found that the respondent 
was guilty of ordinary 
when his truck and trailer struck the 
petitioners bread truck. The trial 
judge found that the petitioner was 
guilty of contributory negligence as a 
matter of law when he stopped his 
truck upon the “paved or main traveled 
part of the highway” in violation of a 
state statute, and entered a judgment 
non obstante veredicto. 


negligence 


It is argued by the petitioner that 
in the light of the evidence, the judg- 
ment #. 0. Vv. was not properly granted, 
and that the wrongful application of 
the law applicable to the fact-finding 
function of the jury was a violation 


of his rights under the Seventh 
Amendment. He is also arguing that 


the “main traveled part of the high- 
way” does not include the point of 
the collision on the improved shoulders. 


Springer v. Allstate Insurance Com- 
pany, Dkt. No. Subsequent to 
a fatal accident, the respondent in- 
surance company instituted a declar- 
atory judgment 


525. 


action against its 
insured and the petitioners, seeking a 
declaration of rights to void the in- 
sured’s policy and avoid liability. The 
district court found the policy valid 
from its inception, but the Sixth Cir- 
cuit reversed and remanded the case. 
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Continued from page 746 


In their argument for certiorari, the 
petitioners are alleging that it was er- 
ror to apply the federal test as to 
sufficiency of evidence, instead of the 
Michigan rule requiring any evidence, 
however slight, to be submitted to the 
jury in determining issues of fact in 
It is 
also argued that it is a denial of trial 


a diversity of citizenship case. 


by jury to reverse the decision when 
there is sufficient evidence in the rec- 
ord which is consistent with the jury’s 
finding that the answers to questions 
in an application for automobile in- 
surance were true, and that there was 
not a rescission of the policy. 
Security Insurance Company v. Edlin, 
Dkt. No. 529. Companion case to 
Peoria Housing Authority v. Security 
Insurance Company, Dkt. No. 531. 
The Peoria Housing Authority, peti- 
tioner in Dkt. 531, pursuant to the 
law of eminent domain in Illinois, 
filed a petition to condemn property 
owned by the insured respondents. 
Subsequent to a fire, the authority 
fixed $43,500 as the fair cash value of 
the property, at its highest and best 
The 


authority is claiming reimbursement 


use, as of a date before the fire. 


for the money paid to the respondents 
pursuant to the condemnation pro- 
ceedings, relying on the doctrine of 
equitable subrogation. 

In Dkt. 529 the insurers are arguing 
that a contract of i 
contract of indemnity, and where the 
insureds are paid the full value of the 
property as of a date preceding the 
date of the fire, without diminution 
or depreciation because of damage by 


insurance is a 


fire, the insureds sustained no pecu- 
niary or actual loss by reason of the 
fire, and are not entitled to indemnity 
under the policies sued on. 
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California Revises Law 
on Domestic Insurers 


A domestic insurer cannot enter 
into a contract of insurance upon the 
life or person or a resident of, or 
property or operations located in, a 
reciprocal state unless it is authorized 
pursuant to the that state 
to transact such insurance. This, in 
effect, is the law under Section 706.7 
of the California Insurance Code. 

F. Britton McConnell, California 
Insurance Commissioner, has advised 
all domestic 


laws of 


to take notice 
of the following exceptions to this 


insurers 


section: 


into where 
the prospective insurance is person- 
ally present in the State in which the 
insurer is authorized to transact in- 


(1) contracts “entered 


surance when he signs the application 


(2 


) the “issuance of certificates 
under a lawfully transacted group 
life or group disability policy, where 
the master policy was entered into 
in a State in which the insurer was 
then authorized to transact insurance 

(3) a “renewal or continuance in 
force, with or without modification, of 


contracts otherwise lawful and which 


State Department Rulings 


were not originally executed in viola- 


tion of this section.” 
IIlinois Sets Maximum Charges 
on Credit Life Borrowers 

Pursuant to a hearing held on Oc- 
tober 28, Joseph S. 
Director of 


Gerber, Illinois 
Insurance, determined 
that the initial maximum charge which 
licensees under the Consumer Finance 
\ct of Illinois may collect from bor- 
rowers for Credit Life Insurance shall 
be 75 cents per $100 per annum out- 
standing indebtedness. 


Mr. Gerber indicated in his order of 
November 23 that it should not be 
construed as prohibiting any licensees 
from collecting a lesser charge for 
Credit Life 
as authorizing a licensee to collect or 


Insurance, or construed 


charge a borrower any amount greater 
than the amount charged such a 
lender by the company affording the 
coverage in with the fil- 
ings made by such company. 


accordance 


It was also stated that if a loan is 
prepaid in full by cash, refinancing, a 
new loan or otherwise (except by in- 
surance) before the final installment 
date, the borrowers must receive a re- 
fund of the charge, to be computed 
in accordance with Section 13 of the 
Consumer Finance Act of Illinois. 
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Appleman on Estate Planning 


How to Increase Your Money- 
Making Power. John Alan Appleman. 
Frederick Fell, Inc., 386 Fourth Ave- 
nue, New York 16, New York. 1959. 
318 pages. $4.95. 

To those who know of and use 
Appleman on Insurance, this latest 
title, How to Increase Your Money- 
Making Power, may seem like a strange 
book coming from the pen of the 
pedantic expert on insurance law. 
But when you read how this latest 
book was born, the book becomes a 
natural. For many years, Mr. Apple- 
man planned the estates of successful 
persons in professions, commerce, 
manufacturing, insurance, ranching 
and oil. And much of the philosophy 
and advice contained in this book 
comes from the combined experience 
of these successful men. 


It is an inspirational book designed, 
probably, for an audience of young 
adults. It urges them to save, to in- 
vest wisely and, thus, in their declining 
years, gather the fruit from the tree 
of success which they planted and so 
carefully cultivated. Every young 
person should realize that the purpose 
of his adult business life is the build- 
ing of his own estate. To do this, he 
needs a job. Having secured himself 
well in the job, he must look for op- 


780 


portunities to build that estate with 
his surplus funds. The surplus funds 
can be invested either in stocks, mort- 
gages or other businesses. The job is 
not the whole life. It is the means to 
the end—a personal estate. 

The book discusses opportunities 
in the stock market and advises alert- 
ness in the quest of capital gains. The 
book tells of the opportunities of buy- 
ing into businesses, citing the suc- 
cesses of Louis E. Wolfson, although 
we think the best quoted advice is 
E. W. Scripps’ success formula. Mr. 
Appleman ends the book thus: 

“Neither I nor anyone else can tell 
you everything that helps you in- 
crease your money-making capacity 
and guard the money you make. I 
have tried to select significant things, 
bearing in mind I am writing only 
one book of convenient size. 

“But if you have followed through 
with me, I believe you now own, at 
least, a good basic knowledge of what 
makes the money-wheels go ’round. 
You know where to look for money- 
making possibilities, how to guage 
your own capacity to handle them, 
and how to handle them if they really 
are for you. 

“You have gained, I hope, the con- 
ception that money is something more 
than a crinkle in your billfold. You 
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know how money makes credit, and 
how relatively small amounts of money 
can swing great weight at the right 
time. You know the major hows and 
whys of stocks and other securities. 
Above all, you know the enormous 
power of money to make money. 

“By sharing the experiences of some 
very successful men, I hope you have 
come to see the basic requirements of 
success, and why it goes hand in hand 
with hard work and enthusiasm, Also 
you have seen where failure comes 
from; how the seeds of disaster can 
be sown—and watered and fertilized, 
with the same energy that brings 
success when it is well-directed. 

“We've sat down for a talk with 
the youngsters. And in the last 
chapter I have poked into your family 
affairs but here too with the 
benefit of professional counselors in 
family financial problems. 


too 


“Our economy is full of wealth 
You can have enough of that wealth 
to give you solid security, even con- 
siderable luxury. There is no secret 
to the process. There is, to be sure, 
an element of chance, but you have 
seen how to make the laws of chance 
work somewhat your way. 

“You may make a million, ten mil- 
lion. I have seen many men, acting 
on similar principles, make much 
more money than I ever expect to 
see. More power to you! The drive, 
the integrity, the will to win must 
come from within yourself. But now 
you know the ways to encourage that 
drive and to take your steps in the 
right direction.” 


And we think he has fulfilled his 
purpose. 


For the Estate Planner 

Estate Ouick Reference 
Outline. William R. Spinney. Com- 
merce Clearing House, Inc., 4025 West 


Planning 


Books and Articles 


Peterson Avenue, Chicago 46, Illinois. 
Seventh edition, 1960. 96 pages. $1.50. 


Anyone working with the prepara- 
tion of an estate plan will want this 
brand-new edition of this estate plan- 
ning outline as a handy desk or brief- 
aid. Revised 
the 
publication, 


case throughout, it 


rules to 
all 


To show one just 


reflects latest date of 


including pertinent 
1959 amendments. 
how to apply the principles involved, 
there’s a practical, illustrative case. 
Ways to lessen tax impact are pointed 
out, The important part that life in- 
surance plays in estate planning is 
highlighted. Adding to the value of 
this work is an expanded section on 
“trusts,” tax rate 
tables, a table of contents and topical 
index. 


plus convenient 


The publishers will supply quanti- 
ties at the following prices: 1-4 copies, 
$1.50 each; 5-9 copies, $1.30 each; 
10-24 copies, $1.20 each ; 25-49 copies, 
$1.10 each; and 50-99 copies, $1 each. 


For the Practicing Physician 


The Physician and the Law. Rowland 
H. Long. Appleton-Century-Crofts, 
Inc., 35 West 32nd Street, New York 
1, New York. Second edition, 1959. 


302 pages. $5.95. 


The author of this book is an attor- 
ney and assistant professor in forensic 
medicine, New York University Post- 
Graduate Medical School. He 
written this book “to afford the prac- 


has 


ticing physician some knowledge of 
the rules of law which his 
conduct in the physician-patient re- 
lationship; to help the physician who 


govern 


has to appear in court as a witness in 


a case in which it is necessary to 
prove facts relating to injury, disease, 
and the causal relation between injury 


or disease and death.” 


One of the outstanding features of 
this book is the list of illustrative 
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court cases which appear at the end 
of each chapter. The present edition 
has brought these lists up to date. 


Among the subjects covered are 


radicalism and inflationary pressures 
have stimulated high verdicts. The 
physician can avoid loss consequent 
upon such verdicts through the pur- 


chase of liability insurance. Three 
types of liability insurance are essen- 
tial to afford a physician financial 
protection against suits based on neg- 
ligence. They are: 1, physicians’ lia- 
bility insurance, commonly called mal- 
practice insurance; 2, automobile lia- 
bility insurance; 3, public liability 
insurance.” 


the relationship between physician 
and patient, malpractice, the physi- 
cian and criminal law, insurance for 
physicians, communications made privi- 
leged by statute, and the testimony 
of experts. 

Of particular interest to insurance 
men might be these comments from 
the chapter entitled “Insurance for 
Physicians” 

“In the field of personal injury 
there is an increasing incidence of the 
more than adequate verdicts. Economic 


Workmen’s compensation insurance, 
fire and theft insurance, money insur- 


ance and life insurance policies are 
also discussed in the same chapter. 


PROGRESS IN THE FEDERAL JUDICIAL SYSTEM 


At the recent National Conference on Judicial Selection and Court 
Administration the selection of federal judges was widely discussed by 
both American and English jurists. The Honorable Lawrence E. 
Walsh, Deputy Attorney General of the United States, presented a 
speech entitled “The Federal Judicial Progress and the Road Ahead.” 
Following, are excerpts from Mr. Walsh’s summation on the progress 
of selecting federal judges: 

With respect to executive action: “a, The organized bar has been 
brought into a recognized consultative status. .. .”; “b. The President has 
expressed his desire to curb political partisanship with respect to 
judicial appointments. ”: and “c. The President has also authorized 
the Attorney General to state that if Congress will pass the presently 
pending Omnibus Judgeship Bill, the nominations for the newly created 
judgeships will be made equally from both parties.” 

In accordance with Senate action: “a. Certain individual sena- 
tors have acquiesced in or requested through the Department of 
Justice an informal investigation by the Standing Committee of a 
prospective judicial nominee before the Senator has made his own 
recommendation to the President.” 


To maintain present progress, the following Senate action must 
be taken: 


“cc 


a. Recognition of the value of the appraisal of the qualifications 
of prospective judicial nominees by appropriate representatives of the 
organized Bar. 

“b. With respect to an individual court to make recommenda- 
tions which will keep a reasonable balance between the two political parties. 
“c. To accept the presently pending Omnibus Bill as a proper 
vehicle for the exploration of the possibilities of truly bipartisan selection.” 

To make district judgeships more attractive, Mr. Walsh sug- 
gested a review of judicial salaries. 
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A RIZONA—A promissory note 
filed with the Financial Responsi- 
bility Section of the Highway Depart- 
ment is not sufficient compliance 
under the applicable statute to come 
within the exceptions of the require- 
ments for security.—The Superin- 
tendent of the Motor Vehicle Division 
of the Arizona Highway Department 
asked the Attorney General whether 
a promissory note, filed with the 
Financial Responsibility Section of 
the Department, was sufficient com 
pliance with Section 28-1143(4) of the 
Arizona Revised Statutes to come 
within the exceptions of the require- 
ments for security. 

This question was answered in the 
negative. The exceptions were when 
a person (1) had been released from 
liability, (2) had been finally adjudi- 
cated not to be liable, (3) had ex- 
ecuted a warrant for confession of 


judgment and (4) had executed a 
duly acknowledged agreement pro- 
viding for payment of an agreed 


amount in installments with respect 
to all claims for injuries resulting 
from the accident. 

In the light of these exceptions, the 
Attorney General was of the opinion 
that the requirement that the agree- 
ment be acknowledged disqualified a 


Attorneys General 





promissory note that had not been 


acknowledged. It was intended by 
the legislature that the agreement 
state that it covered all injuries or 
damage resulting from an accident. 


However, an agreement that set 
forth the above items would satisfy 
the statutory requirements for a duly 
acknowledged written agreement. 
Opinion of the Arizona Attorney Gen- 
eral, June 3, 1959. 


As a state institution, a hospital 
cannot be sued without the permis- 
sion of the state——The Department 
of Public Welfare asked the Attorney 
General whether a crippled children’s 
hospital, a state institution, could be 
sued without the permission of the 
state; also, whether the employees, 
acting in an official capacity, could be 
held liable in a civil action, other than 
for personal negligence as an individual. 


Both of these questions were answered 
by the Attorney General in the nega- 
tive. He was of the opinion that the 
operation of the hospital was a gov- 
ernmental function and that the De- 
partment of Public Welfare was 
immune from suit and liability for the 
negligence of its officers or employees. 

Opinion of the Attorney 
General, September 15, 1959. 


Arizona 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 


NEGLIGENCE REPORTS 


Malpractice Suits 
Are Tortious in Nature 


A malpractice action is tortious in na- 
ture whether the duty grows out of a 
contractual relation or has no origin in 
contract, and tort-prescription statutes 
apply. Fifth Circuit. 


A physician, practicing in Indiana, 
treated a skin abrasion on a patient’s 
leg. A cancer developed, and on April 
21, 1940, the patient’s leg was ampu- 
tated. Suit was filed against the phy- 
sician in an Indiana court on July 14, 
1941, but the case was dropped from 
the docket on March 17, 1954. 

This action was filed by the patient 
on October 3, 1958, in a federal court 
in Louisiana. On December 1, 1958, 
the Indiana court reinstated the suit 
on its pending calendar. 


In the federal court in Louisiana 
the patient’s action for personal in- 
juries, based on allegations of mal- 
practice, was dismissed upon a plea 
of prescription. From this finding the 
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patient appealed to the Fifth Circuit. 
The question for decision before the 
Fifth Circuit was whether the one- 
year prescription for torts or the ten- 
year prescription for contracts applied. 
It was noted that the patient’s com- 
plaint alleged that the loss of his leg 
was caused by the physician’s negli- 
gence and lack of skill in failing to 
diagnose and treat the cancer. 

To properly decide the case, the 
Fifth Circuit determined that in di- 
versity of citizenship cases a federal 
court is bound by the conflict of laws 
rules of the state in which it sits. The 
Louisiana conflict of law rule was 
that prescription was procedural in 
nature and the law of the forum 
governed, 

The next problem was to determine 
which prescriptive period was appli- 
cable to the case. Under Louisiana 
law, if the action sounded in contract 
the prescriptive period was ten years. 
If the action sounded in tort, then the 
action was barred after one year. 

Although Louisiana courts had not 
passed on the question, the Fifth Cir- 
cuit determined that malpractice suits 
sounded in tort and the one-year pre- 
scription period was applicable. To 
support this finding, it stated: 
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“The causes of action in tort and 
in breach of contract for malpractice 
are dissimilar as to theory, proof, and 
recoverable damages. Here, in order 
to prove negligence Kozan [patient] 
would have to show that Dr. Com- 
stock failed to use the degree of med- 
ical skill that other physicians in 
Gary, Indiana, would have used under 
similar circumstances. To _ prove 
breach of contract, Kozan would have 
to prove that the defendant did not 
perform as he agreed to do. 


the nature of 
breached that should determine 
whether the action is in tort or in 
contract. To determine the duty one 
must examine the patient-physician 
relationship. It is true that usually 
a consensual relationship exists and 
the physician agrees impliedly to treat 
the patient in a proper manner. Thus, 
a malpractice suit is inextricably 
bound up with the idea of breach of 
implied contract. However, the pa- 
tient-physician relationship, and the 


“it the duty 


corresponding duty that is owed, is 
not one that is completely dependent 


upon a contract theory. There are 
instances in which the relationship 
exists though there is clearly no con- 
tractual relationship between the pa- 
Thus, the 
patient may be incapable of contract- 
ing or a third person may have con- 
tracted with the physician for the 
treatment of the patient. Even in 
these instances in which no contract 
is present the physician still owes a 
duty to the patient. The duty of due 
care is imposed by law and is some- 


tient and the physician. 


thing over and above any contractual 
duty. ... The duty is owed in all 
cases, and a breach of this duty con- 
stitutes a tort.. On principle then, we 
consider a malpractice action as torti- 
ous in nature whether the duty grows 
out of a contractual relation or has no 
origin in contract.” Judgment of the 
lower court was affirmed.—Kozan v. 
Comstock. United States Court of 


Negligence 


Appeals for the Fifth Circuit. 
tember 30, 1959. 
Cases (2d) 96. 


Sep- 
10 NEGLIGENCE 


Municipality Liable 
for Conduct of Police Officer 


A municipality may be held directly 
liabie for the tortious acts of one of its 
police officers. Here the officer had 
been convicted of grand larceny and 
had been known to have been involved 
in street brawls before being employed 
by the city. Illinois. 


A motorist was arrested by a police 
officer, acting for the municipality, 
for speeding or drunken driving. Dur- 
ing the arresting process the officer 
struck the motorist with such violence 
as to cause him to lose the sight of 
an eye. The evidence disclosed that 
the officer had been hired on a trial 
basis for 30 days and had been given 
no training. On the record it ap- 
peared that the officer had been in- 
volved in several street brawls and 
had been convicted of grand larceny 
prior to employment by the munici- 
pality, but no one had ever checked 
into his record before he was hired. 


In the trial court the motorist re- 
covered a judgment against the police 
officer, but the judgment against the 
city was checked and another judg- 
ment entered for the city. 

The appellate court considered the 
basic issue to be whether a city may 
be held directly liable for the tortious 
acts of one of its police officers. This 
was answered in the affirmative, the 
court citing Molitor v. Kaneland Com- 
munity Unit District No. 302 as au- 
thority for its decision. (The Molitor 
case is a landmark case in Illinois 
law. It held a school district liable 
in damages for the personal injuries 
sustained by a schoolchild when such 
were occasioned by the negligence of 
a bus driver employed by the district. 
This case was reported in the July, 
1959 issue of this JouRNAL at page 
461.)—Peters v. Bellinger et al. Illi- 
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nois Appellate Court. June 17, 1959. 
9 NEGLIGENCE Cases (2d) 1132. 


Child Burned by Flarepot— 

Municipality's Liability 
Allowing a lighted flarepot to remain 
on a sidewalk at 10:30 a. m. consti- 
tutes an “‘‘insufficiency or want of repair 
of any highway,’ and a minor who is 
burned by such a flarepot can recover 
against a city if it is shown that the 
city had actual or constructive notice. 
Wisconsin. 


This action was filed in behalf of a 
minor by her guardian ad litem to 
recover damages for personal injuries 
against the city and a property owner, 
who was also fire chief of the city. A 
separate action was filed by the father 
of the minor to damages 
for medical and other expenses in- 
curred because of his daughter’s in- 
juries. The fire chief owned property 
with a public sidewalk in front of his 
premises. For more than two months 
prior to the accident a large portion 
of the concrete sidewalk had been 
missing. The fire chief obtained two 
unshielded kerosene flarepots from the 
city and placed one at each end of the 
gap. At 10:30 a. m. the minor, who 
was almost five vears of age, was 
playing on the sidewalk near one of 
the flarepots. Her dress ignited, se- 
verely burning her. 


recover 


The city demurred to both com- 
plaints, such demurrer being 
tained and the complaints dismissed. 
From this order the plaintiffs appealed. 


sus- 


On appeal, it was argued that the 
allegations of the complaint were suf- 
ficient to spell out a cause of action 
on any one of the following four theor- 
ies: (1) attractive nuisance; (2) ac- 
tual nuisance; (3) liability under 
Section 81.15 of the Wisconsin Stat- 
utes for a sidewalk defect; or (4) 
liability under Section 270.58 for neg- 
ligent acts performed in good faith 
by a city officer. (Only the first three 
theories will be considered here.) 
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The Wisconsin Supreme Court dis- 
posed of the first theory by finding 
that liability for an attractive nuisance 
was grounded upon negligence, and that 
a municipal corporation enjoyed im- 
munity from tort liability grounded 
upon negligence while acting in a gov- 
ernmental capacity, except for some 
statutory modifications, such as under 
Sections 81.15 and 270.58. The use of 
flarepots by the city or an agent to 
warn the public of a sidewalk or 
street defect would be the perform 
ance of a governmental function. 


As to the second theory, the court 
found that while obstructions negli- 
gently placed on public sidewalks were 
a public nuisance, a municipal cor- 
poration was not liable for a public 
nuisance when the relationship of 
governor and governed existed be- 
tween it and the injured person. Such 
a relationship was found to have ex- 
isted between the minor and the city. 

In regard to the third theory, the 
court noted that Section 81.15 allowed 
a cause of action against a city for 
damages sustained “by reason of the 
insufficiency or want of repair of any 


highway.” Under this section a par- 


ent excluded from 
maintaining an for injuries 
received by a minor child. The court 
found that the word “highway” in 
statute included a 


was expressly 


action 


such a public 
sidewalk. 

It was concluded that to allow a 
lighted flarepot to remain on a side- 


walk at 10:30 a. m. constituted an 


insufficiency or defect in the walk. 


The crucial question, however, was 
whether the complaint in behalf of 
the minor alleged facts sufficient to 
establish that the city had actual or 
constructive notice of such a defect or 
insufficiency. It was noted that the 
complaint alleged that the flarepots 
were kept burning ddy and night, 
“except when on some occasions” the 
fire chief extinguished them early in 
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the morning and would relight them 
at night. This allegation was deemed 
sufficient to allege the existence of the 
lighted flarepots during the daytime 
long enough to constitute constructive 
notice to the city of such condition. 


The court concluded that the com- 
plaint in behalf of the minor was suffi- 
cient to allege a cause of action under 
Section 81.15, and that it was error 
to have sustained the demurrer as to 
this cause of action. The order which 
sustained the demurrer to the com- 
plaint of the evardian ad litem was 
reversed and the cause remanded. 
The order sustaining the demurrer to 
the complaint of the minor’s father 
was affirmed.—Smith v. City of Jeffer- 
son et al. Wisconsin Supreme Court. 
November 3, 1959. 10 NEGLIGENCE 
Cases (2d) 187. 


Statute of Limitations 
Commences with Discovery 


‘ 


Under a statute of limitations, an ‘‘in- 
jury’’ is done when the act heralding 
a possible tort inflicts damage which 
is ‘‘physically objective and ascertain- 
able.’’ Pennsylvania. 


The patient underwent an operation 
for an ulcer on April 20, 1948. He was 
discharged from the hospital on May 
4, 1948, but he experienced pain in 
his abdomen for several years. On 
January 3, 1957, the patient returned 
to the hospital and a sponge, which 
had been left there nine years before 
by the found in his 
abdomen. 


This action filed the 
surgeon, the patient alleging that the 
surgeon was negligent in failing to 
remove the which used 
in the operation. The surgeon pleaded 
as an affirmative defense, the statute 
of limitations. A judgment was ren- 


surgeon, Was 


was against 


sponge was 


dered in favor of the surgeon, from 
which the patient appealed.’ 

The patient argued that the statute 
of limitations could not take effect 
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until he discovered that the sponge 
was left in his abdomen, which fact 
he did not learn until January 3, 1957. 
In the Pennsylvania Supreme Court, 
the question was whether “the run- 
ning of the statute, in view of the 
circumstances related, tolled until that 


” 


date 

This statute provided that “Every 
suit hereafter brought to recover 
damages for injury must be 
brought within two years from the 
time when the injury was done and 


” 


not afterwards 


The supreme court held that the 
statute of limitations did not bar the 
patient’s suit, and stated: “Surgeons 
employ all manner of implements in 
performing their magic of restoring 
health ailing hu- 
manity. . .. in often 
must use such things as nails, screws, 
metallic clips and rubber 
If he overlooks removing the 


and well-being to 
doing So, he 


sponges, 
tubes. 
nails, unscrewing the screws, taking 
out the withdrawing’ the 
sponges and extracting the tubes, his 


clips, 


negligence dates from the time the 
extraneous item was to have been re- 
moved and continues throughout the 
period he fails to perform his obvious 
duty. An operation is not completed 
until the surgeon takes away the tools 
with which he operates.” 

In the court’s opinion the patient 
could not have brought his lawsuit 
on the day the surgeon performed the 
operation because, at that time, no 
injury was yet inflicted. The injury 
became a reality when the sponge be- 
gan to break healthy tissue 
within the patient’s body. 


down 


The phrase in the statute, “brought 
within two years from the time when 
the injury was done,” was interpreted 
by the court. In this regard the court 
stated that “The injury is done when 
the act heralding a possible tort in- 
flicts a damage which is physically 
Judg- 
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objective and ascertainable.” 





ment of the lower court was reversed 
with a venire facias de novo.—Ayers v. 
Morgan. Pennsylvania Supreme Court. 
October 21, 1959. 10 NEGLIGENCE 
Cases (2d) 119. 


Short Short: 


This action was brought by an in- 
jured party, who had been seated in 
a boat that was rammed by another 
boat, against the father who owned 
the boat and his 16-year-old son who 
was operating it at the time. Also 
joined as a defendant was a party 
who gratuitously bailed a 30-horse- 
power outboard motor to the son. 
A verdict was returned against the 


Minnesota 


A CHALLENGE TO INDUSTRY AND 


ment of its purpose by ignoring the 
only real problem of financing health 
care costs of the aged, that of the 
presently indigent aged. There is little 


doubt in the minds of many that such 
legislation would eventually destroy 
voluntary health insurance and lead 
to an all-inclusive compulsory health 
service or insurance plan. 


Such legislation, therefore, at once 
presents a challenge to both industry 
and insurance to show, by actual per- 
formance, that action on the part of 
government on behalf of the non- 
indigent population is not necessary. 
Neither can accept this challenge 
separately. Industry, both employers 
and their employees, must become 
aware of the importance of this chal- 
lenge and exert the initiative by which 
adequate coverage, properly financed, 
can be brought about. Insurers, on 
their part, must make available such 
coverage and should influence the 
adequacy of its financing. Certainly, 
the information which is available, 
some of which I have stated here, 
gives every evidence that this chal- 
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son and the gratuitous bailor, from 
which an appeal was taken. 

In affirming the judgment against 
the gratuitous bailor of the motor, the 
court found that the evidence sup- 
ported a finding that the bailor knew 
that the son intended to use the motor 
on a small boat without adequate 
steering equipment, and that the 
throttle defective. Further, it 
was shown that the bailor supplied 
a chattel to the boy which he knew 
would be dangerous to others, with- 
out reason to believe that the boy 
realized the risks involved.—Mikel v. 
Aaker et al. Minnesota Supreme Court. 
November 6, 1959. 10 NEGLIGENCE 
CasEs (2d) 195, 


was 


INSURANCE __ . 


lenge has been fully accepted by the 
majority of industry and of insurers, 
and that there has been a distinct and 
solid trend in this direction. These 
efforts, combined with the acceptance 
of responsibility by individuals 
their own behalf, bear evidence that 
action is not necessary 


on 


government 
in our nation. 

The successful acceptance of 
challenge will relieve the government 
and the tax structure from the neces- 
sity of providing medical care for a 
large segment of the citizenry. In 
turn, it can avoid the unnecessarily 
high utilization of medical services 
and the decreased standards of serv- 
ices which are corollary to govern- 
ment schemes. It can preserve the 
freedom which has been traditional 
to medical practice in this country 
and keep the way open for flexibility 
and progress. It can serve as an indi- 
cation that in the United States volun- 
tary initiative and means still possess 
the vitality and capability of coming 
to grips with social problems. 


[The End] 
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AUTOMOBILE 

Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Cancellation Effective 
Without Receipt of Notice 


To be effective, a notice of cancellation 
does not have to be received by the 
insured. Mailing, not receipt, of the 
notice is the determining factor in can- 
cellation. California. 


Under a conditional sales contract, 
the seller obtained a public liability 
and property damage policy from the 
insurer, under which the minor son 
his father who purchased the 


The 


and 


auto were named as insureds. 


policy contained this provision: 
“This policy may be canceled by 
the named insured by surrender there- 
by mailing to the company 
written notice stating when thereafter 
shall be 


of or 


such cancellation effective. 


This policy may be canceled by the 
company by mailing to the named 


insured at the address shown in this 
policy written notice stating when 
not less than five days thereafter such 
shall be effective. The 
mailing of notice as aforesaid shall 
be sufficient proof of notice and the 
effective date and hour of cancellation 
stated in the notice shall become the 
end of the policy period. Delivery of 
such written notice either by the 
named insured or by the company 
shall be equivalent to mailing.” 


cancellation 


Another pertinent provision stated 
that “If the named insured 
earned premiums shall be computed 
i with the customary 
short rate table and procedure. If the 
company cancels, earned premiums 
shall be computed pro rata. Premium 
adjustment may be made at the time 
cancellation is effected and, if not 
then made, shall be made as soon as 


cancels, 


in accordance 


Automobile 


practicable after cancellation becomes 
effective.” 

The insureds paid all premiums from 
May, 1951, through November, 1951. 
On August 10, 1951, two separate 
notices of cancellation of the policy 
were placed in the mail, one addressed 
to the minor son and the other to the 
father. Both insureds testified that 
they never received any cancellation 
notices. 


On November 15, 1951, the minor 
involved in an automobile 
accident. Demand was made upon 
the insurer to defend the action brought 
against the minor son by the injured 
parties, but it A judgment 
was rendered against the minor son, 
and this action was brought against 
tne insurer, predicated upon the policy 
it had issued. A judgment was ren- 
dered in favor of the plaintiffs in the 
trial court, but reversed on appeal. 
From this finding, the plaintiffs (in- 
sureds and the injured parties) ap- 
pealed to the California Supreme Court. 


The first question considered by 
the court was whether the standard 
cancellation clause, which provided 
that cancellation could be effected 
by mailing notice, was ambiguous, 


son Was 


refused. 


and/or contrary to the public policy 
of the state. 


This question was answered in the 
negative; the court stating that “par- 
ties to an insurance policy are free, 
subject to legislative restriction, to 
arrange the method, and 
means of cancellation by private agree- 


occasions, 


ment.” Mailing of the notice was 
considered to be the determining fac- 
tor in cancellation, not the receipt of, 
or delivery to the policyholder. Actual 
receipt of the cancellation notice by 
the insured was not a condition prece- 
dent to a cancellation of the policy 
by the insurer. 


The second question considered by 
the court was whether it was neces- 
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sary for the insurer to return or tender 
the unearned premium in order to 
make the attempted cancellation ef- 
fective. 


This question was also answered 
in the negative. Under the provision 
of the policy (quoted above), the 
court found that there was no am- 
biguity in the language. The provi- 
sion provided that return of the un- 
earned premium need not be made 
at the time the cancellation became 
effective. Such a return was a conse- 
quence of cancellation, not a condition 
precedent thereto, A delay in refunding 
does not, of itself, make cancellation 
ineffective. Judgment of the appellate 
court for the insurer was affirmed. 
Jensen et al. v. Traders & General In- 
surance Company. California Supreme 
Court, En Bane. 23, 1959. 
17 AutoMosBILE Cases (2d) 1456. 


October 


Three-Wheeled ‘‘Mailster’’ 
Is *‘Automobile”’ 


A three-wheeled vehicle called a ‘‘mail- 
ster’’ which is used for mail delivery 
purposes is an ‘‘automobile”’ within the 
meaning of a ‘‘Family Automobile and 
Comprehensive Liability Policy.’’ North 
Carolina. 


The insured’s 15-month-old son was 
struck and seriously injured by a vehicle 
known as a “mailster” while playing 
in'the yard of his home. This vehicle 
was owned by the United States Post 
Office Department and was being 
operated by an employee at the time. 
In this action, the expenses for the 
son’s medical services were sued for 
under the insurer’s “Family Auto- 
mobile and Comprehensive Liability 
Policy.” 

[It was noted that a “mailster” 
generally referred to as a 


was 
“motor 
It had three wheels, two 
in the rear and one in front, with an 


scooter.” 


enclosed metal body without doors. 
The vehicle had fenders, a luggage 
compartment, conventional lights and 
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horn, and was also equipped with an 
electric starter, foot accelerator, speed- 
ometer and handlebars for steering. 


In the lower court a verdict was 
rendered in favor of the from 
which the insurer appealed. The pri- 
mary question on appeal was whether 
the vehicle was an “automobile” with- 
in the terms of the policy. 


son, 


One of the provisions of the policy 
provided coverage “To and for the 
named insured and each relative who 
sustains bodily injury caused 
by accident, while occupying or through 
being struck by an automobile.” 


Two pertinent provisions which de- 
fined the term “automobile” stated 
that “ ‘Automobile’ means a 
land motor vehicle, trailer or semi- 
trailer, other than crawler or farm 
type tractors, farm implements 
any equipment which is designed for 
use principally off public roads. 


“This policy does not apply 
through being struck by ... a 
vehicle operated on rails or crawler- 
treads, or a farm type tractor 
or other equipment designed for use 
principally off public highways, while 
upon public roads.” 


The insurer argued that the three- 
wheeled “mailster’” was not an auto- 
mobile within the meaning of the 
policy, but that it was similar to a 
motorcycle. (The North Carolina Su- 
preme Court noted that the majority 
of jurisdictions held that a motorcycle 
not an “automobile.” It also 
interpreted the various provisions in 
the insurer’s policy that defined the 
term “automobile.’’) 


was 


In deciding the question, the court 
cited Anderson v. Insurance Company, 
197 N. C. 72, 147 S. E. 693. The court 
stated that ‘““The matters emphasized 
in the Anderson case are significantly 
favorable to the plaintiff here. The 


vehicle in the case at bar stands up- 
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right whether in operation or not; it 
has a body and fenders for the pro- 
the record is 


tection of passengers 


silent as to bumpers a rider is 
no more exposed in this motor scooter 
than in a car; an 


operator or pas- 


senger rides ‘in’, and ‘on’, the motor 
scooter. In these respects and in prac- 
tically every essential respect disclosed 
by the record, the motor scooter is a 
‘motor ‘automobile’, 

In the 
instant case the plaintiff was a by- 
stander. 


driven car’ or 
and not a motorcycle. 


If the difference is significant, 
it seems to us that the advantage is 
with the plaintiff herein.” 
for the son was affirmed.- 
Nationwide Mutual Com- 
pany. North Carolina Supreme Court. 
October 14, 1959. 17 AvutTomosiILi 
Cases (2d) 1441. 


Judgment 
LeCroy vw. 
Insurance 


‘Immediate Family’’ of Insured 
Provision Construed 


The fact that a brother is married and 
in the service does not necessarily cause 
him to be emancipated from his family 
and home. He can still be ‘‘residing in 
the household of the named insured.” 
Eighth Circuit. 


An injured party recovered a judg- 
ment against a brother of the insured 
for injuries sustained in an automo 
bile accident. The insured had given 
his brother express permission to drive 
the This action was brought 
by the injured party against the in- 
surer that had issued the policy. A 
judgment was rendered in favor of 
the injured party, from which the 
insurer appealed. 


auto. 


The insurer argued that no liability 
existed under the policy because the 
brother was not “actually residing in 
the household of the named insured” 
at the time of the casualty, as was 
the 
It was further argued that 
the lower court erred in determining 


required by provisions of the 


policy. 


Automobile 


that the insured and his brother were 
members of the same household. 
Under the provisions of the policy, 
coverage was afforded to a member 
of the insured’s “immediate family.” 
The words “immediate family” were 
stated to mean “the spouse, the minor 
children of named insured or spouse, 
the parents of either, brothers or sis- 
ters of either, while actually residing 
in the household of the named insured.” 


The evidence disclosed that the in- 
sured and his brother were born and 
raised in the family home, and had 
lived there all their lives. At the time 
of the accident, both the insured and 
his brother were at the family home 
on an emergency leave from the serv- 
ice. The insured had married 
a few days before the accident, but 
he was still living in the household; 
his brother had married pre- 
viously. It was concluded that the 
domicile of the insured and his brother 
was this family home. 


been 


been 


In the Eighth Circuit it was con- 
cluded that the sustained 
the lower court’s finding that the 
brother was residing in the household 
of the insured at the time of the acci- 
dent, and that the and 
brother members of the same 
This court held 
that the brother was not emancipated 


evidence 


insured his 
were 


immediate family. 


from his family and home by reason 
of his marriage. The family home 
was the only home he had ever had. 
In Johnson v. State Farm Automobile 
Insurance Company, 252 F. 2d 158, the 
court stated that “The term 
‘household’ cannot be so limited 


to mean a collective body of 


persons who live in one house under 


one common head 

Judgment of the lower court was 
affirmed. Service Mutual 
Insurance Company v. Pugh. United 
States Court of Appeals for the Eighth 
October 28, 1959. 17 Auto- 
1462. 


American 


Circuit. 
MOBILE Cases (2d) 
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Plasterers Damage Windows— 
“Care, Custody or Control’’ Clause 


Damage to windows caused while 
cleaning off plaster splashings does 
not come within a ‘‘care, custody or 
control"’ exclusion clause. This prop- 
erty is incidental to the property upon 
which the work is being performed. 
Wisconsin. 


The insured, a_ plastering 
tractor, filed this action for breach of 
contract against his insurer under a 
manufacturers’ and contractors’ lia- 
bility policy. This policy contained 
a provision which stated that the pol- 
icy did not apply “to injury to or 
destruction of property in the 
care, custody or control of the Insured 


con- 


or property as to which the Insured 
for any purpose is exercising physical 
control.” 

A general contractor was construct- 
ing an expensive home and had en- 
gaged the insured to do the plastering 
as a subcontractor. During the course 
of the plastering, plaster was inad 
vertently splashed on some thermo 
pane windows. The general contractor 
the this 
plaster, which was done by one of the 
insured’s employees who used a stiff 
bristle “fender” brush, which scratched 
a number of the windows. 


asked insured to remove 


These windows were replaced by 
the general contractor who advised 
the insured of the estimated cost of 
replacing the windows. The insured 
reported the damage to the insurer 
and made claim for the This 
claim was refused on the ground that 
the loss was excluded under the “care, 
custody and control” provision. A 
judgment was rendered for the in- 
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loss. 


sured in the trial court, from which 
the insurer appealed. 


In the Wisconsin Supreme Court, 
the insurer argued that when its in- 
sured cleaned the plaster off the win- 
dows, the windows were property in 
his care, custody or control, or prop- 
erty as to which he was exercising 
physical control. The insurer also 
argued that the provision was clear 
and unambiguous, but the court 
noted acts and conversation between 
the insured and the insurer’s agent 
and attorney which indicated that the 
insurer wasn't sure of the construc 
tion which should be placed upon the 
These acts and 
found to be in- 


exclusion provision. 
the argument 
consistent. 


were 


The supreme court determined that 
the exclusion provision was not appli 
cable in this and affirmed the 
judgment for the insured. In doing 
so, the court stated that “In our opin 
ion the rule referred to in the /nter- 
national Derrick Case | Interna- 
tional Derrick & Equipment Company 
v. Buxbaum, 240 F. 2d 536, 538.] ap- 
plies in the instant case—where the 
property damaged is merely incidental 
to the property upon which the work 
is being performed, the exclusion is 
not applicable.” 


case 


the 
“The evidence is 


To substantiate this finding, 
court reasoned that 
that 

sured] contract was to do the plaster 


It is obvious that 


undisputed respondent's [in 
ing, nothing more. 
at the time the windows were splat 
tered they were in no sense in the 
respondent's care, custody or control. 

such splattering frequently oc 
curs during plastering operations, es- 
pecially when the ceiling plaster is 
being applied, but it is of an accidental 
and incidental nature, being the result 
of plaster dropping on the scaffold 
and the 
plaster on the windows was a matter 
of cleaning up, which cannot be con- 
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sidered an essential part of the plas- 
tering operation. 

“The policy exclusion is meant to 
apply to the essential work being done 
by the insured, that is, damage to the 
ceilings and walls.’—Meiser v. Aetna 
Casualty & Surety Company. Wiscon- 


sin Supreme Court. November 3, 
1959. 10 Fire AND CASUALTY CASES 
149. 


Insurer's Duty to Defend 
‘“*Questionable”’ Action 


An insurer is obligated to defend an 
action against its insured until it ap- 
pears certain that the claim cannot 
eventuate in a judgment which the in- 
surer is obligated to pay. California. 


\n action was begun by a lumber 
company the insured; the 
complaint charging that the insureds 
had entered upon their lands and 
maliciously, wantonly and without 
leave did cut down and remove about 
500,000 feet of various trees. The 
prayer was for treble damages. 


against 


Under the policy issued to the in 
sured, the insurer agreed “To pay on 
behalf of the assured all sums which 
the assured shall become legally obli- 
gated to pay as damages because of 
injury to or destruction of property 
of others arising out of an occur 
rence directly connected with the log- 
ging operations of the assured or 
other operations of the assured inci 
dental to such logging operations . 


\nother provision in the policy pro 
vided that the insurer would “Defend 
in the name of the assured any claim 
or suit in the ‘deductible 
limits’ brought against the assured, 
though groundless, false or 
fraudulent, to recover damages on ac- 
count of such alleged property dam- 


age 


excess ot 


even 


The insured alleged that it made 
demand on the insurer to defend the 
lumber company action, but that it 
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refused to do so. In the lower court, 
a declaratory judgment was entered 
against the insured. This court found 
that the rights and obligations of the 
insurer and the insured depended 
upon the allegations of the complaint 
in the lumber company action. It was 
also found that the insured had inten- 
tionally entered upon the lands of the 
lumber company and had cut down 
and removed the trees, and that there 
were a series of separate and inten- 
tional acts; further, that the injuries 
complained of did not arise out of an 
“occurrence” as that term was used 
in the policy. 


On appeal, this court in considering 
the allegations of the lumber com- 
pany complaint and the insuring 
clauses of the policy, reversed the 
judgment of the lower court and held 
that the insurer was obligated to de- 
fend the action against its insured. 


To substantiate this finding the ap- 
pellate court stated: “For instance, 
take the trial court’s finding that it 
appears from the complaint the entry 
of assured upon the lands of the plain 
tiff in the Humboldt action [lumber 
company | intentional, whereas 
the policy excluded from coverage 
damage intentionally caused by the 
assured. The allegations in the com- 
plaint do not justify a conclusion that 
respondent is not obligated to defend, 
for it may turn out f 
the action that the entry was uninten- 
tional - 


was 


in the course of 


The court further stated that “we 
have a case here where the third party 
action against the assured appears to 
upon a claim that 
might or might not turn out upon the 
trial of that action to have been one 
covered by the policy; that, therefore, 
the duty to defend the action arose 


have been based 


when the action was begun and will 
continue until in the proceedings in 
that case it certainly appears that the 
claim cannot eventuate in a judgment 
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which the insurer is obligated to pay. 
That this state of certainty may not 
be arrived at until the judgment is ac- 
tually rendered in the Humboldt 
action not relieve respondent 
from its duty to defend the action.” 
Firco, Inc., et al. v. Fireman’s Fund 
Insurance Company. California Dis- 
trict Court of Appeal. September 1, 
1959. 10 Fire AND CASUALTY CASES 
151. 


does 


Physical Contact Required Under 
Extended Coverage Endorsement 


Under an Extended Coverage Endorse- 
ment which insures against direct loss 
by vehicles, there must be actual physi- 
cal contact between the vehicle and the 
property damaged. Fifth Circuit. 


This action 
insured against his 


instituted by an 
insurer under an 
Endorsement to 
recover for the damages incurred be 


was 
Extended Coverage 


cause of the collapse of a building. 
The insured engaged in 
structing a building for occupancy by 
a food chain. Prior to the completion, 


Was con- 


the building collapsed because its 
front basement wall gave way soon 
after a bulldozer or front end loader 
had completed pushing, smoothing 


and packing dirt against the wall. 
This was done in preparation for a 
walk that 
structed along the front of the build 


ing 


cement was to be con- 


There was evidence that the move 
ment of the vehicle was accompanied 
by jerks which considerable 
vibration. However, at no time did 
any part of the vehicle touch the wall, 
although it was shown that on occa 
sions it came very close to the wall. 


caused 


In the trial court a judgment was 
rendered against the from 
which he appealed to the Fifth Cis 


insured, 


cuit. 
This court noted that the endorse- 


ment provided that “In consideration 
of Extended Coverage premium 
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District Court of Appeal. August 6, 


won na— , SaBr Faz 


the coverage of this policy is extended 
to include direct loss by . AIR- 
CRAFT, VEHICLES, AND SMOKE. 


“The term ‘vehicles’, as used in this 
endorsement, means vehicles running 
on land or tracks Loss by air- 
craft or by vehicles shall include only 
direct loss resulting from actual phys- 
ical contact of an aircraft or a vehicle 
with the property covered hereunder 


In concluding that there was no 
coverage provided under the endorse- 
ment, the court stated that “It is ad- 
mitted that the vehicle handling the 
dirt did not make actual physical con- 
tact with the wall or any part of the 
building. That was the only contin- 
gency insured against. it is clear 
that the parties intended that the 
building was to be protected only 
from direct loss resulting from actual 
physical contact of a vehicle or an 
aircraft with the building.” Judgment 
in favor of the insurer was affirmed. 
Viller v. Boston Insurance Company. 
United States Court of Appeals for 
the Fifth Circuit. October 6. 1959. 10 
Fire AND CasuaLty Cases 154. ~ 


Short Short: Texas 


The finding in Alexander v. Firemen’s 
Insurance Company, 9 Fire AND Casu 
ALTY CASES 787 (INSURANCE LAW 
JourNnaL, February, 1959, page 135), 
which allowed for the col 
lapse of a building which was caused 


recovery 


by a sonic boom has been affirmed on 
appeal. 

Referring to its prior decision, the 
court stated that “since plaintiff al- 
leged a loss occasioned by aircraft, 
he is entitled to recover if he can 
prove that he has a loss which was 
proximately caused by aircraft... .”’— 
Firemen’s Insurance Company v. Alex- 
ander. Texas Court of Civil Appeals. 
October 1, 1959. 10 Fire anp Casvu- 
ALTY Cases 145. 
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Insured Killed in Escape Attempt— 
“Accidental Means’’ Construed 


Death which results after an insured 
intentionally jumps out of a moving 
police car in an effort to escape and 
falls down and rolls into the path of 
a vehicle is death resulting from ‘‘ac- 
cidental \~eans.”’ California. 


This action was instituted by bene- 
ficiaries under two life policies which 
were issued by the insurer on the life 
of the husband (and father) of the 
beneficiaries. Each policy contained 
a provision by which the insurer 
agreed to pay the amount of the acci- 
dental means death benefit upon proof 
that the death of the insured occurred 
as a result, directly and independently 
of all other causes, of bodily injuries 
effected solely through external, vio- 
lent and accidental 

The evidence that the 
insured jumped out of a police car 
which was traveling approximately 
30 miles per effort to 
escape from the custody of the officers. 
He landed on the highway on his feet, 
fell backward and lay lengthwise on 
the road two or three 
At this point the insured raised the 
upper part of his body and turned his 
head toward the approaching traffic. 
He then rolled or threw himself to 
the right. In this position he was run 
over by a truck traveling in the outer 
lane of the highway. 


means. 


disclosed 


hour in an 


for seconds. 


In the trial court judgment was 
rendered in favor of the beneficiaries, 
the court finding that the insured’s 
death resulted from accidental means 
within the meaning of the policy. 

On appeal, the insurer argued that 
the insured’s death occurred as the 
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result of the natural, probable and 
foreseeable consequences of his volun- 
tary act which he knew or reasonably 
should have known would result in 
death or bodily injury. It was also 
argued that the insured voluntarily 
and intentionally performed each act 
constituting the means which caused 
his death and, therefore, the means 
were not accidental. 

The appellate court affirmed the 
judgment of the trial court. In doing 
so it stated that “Since it is clear that 
Cox [the insured] voluntarily got out 
of the automobile, it is implicit 
that his landing on his feet, his falling 
backward, and his lying lengthwise 
of the highway for two or three seconds 
were not caused by accidental means 

It thus appears that the cir- 
cumstances, immediately before and 
while Cox was throwing himself or 
rolling to the right, presented a ques- 
tion of fact as to whether he was intend- 
ing to place his head in front of the 
truck wheel, or whether he was attempt- 
ing to avoid being struck by the wheel. 
The presumption is against suicide. 
before going to the right he raised 
the upper part of his body and turned 
his head toward approaching traffic. 
The trial judge could infer that Cox 
did not anticipate that, as a result of 
going to the right, he would be run 
over The judge could have 
inferred that Cox went to his right 
in an attempt to avoid the truck and 
that, in making such attempt, he mis- 
judged the location or speed of the 
truck. It cannot be said as a matter 
of law that Cox knew or reasonably 
could have anticipated that in going 
to his right he would be run over 
... . [It] cannot be said, as a matter 
of law, ‘that the only means through 
which the injury occurred were those 
which the insured intended to employ’. 
A question of fact was presented which 
was for the determination of the trial 
judge.”—Cox et al. v. Prudential Insur- 
ance Company of America. California 
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District Court of Appeal. August 6, 
1959. 4 Lire Cases (2d) 516. 


Misrepresentations— 
Statutory Incontestability 


Where suit is brought by a beneficiary 
more than two years after the issuance 
of the policy, the insurer, by statute, 
waives any right to dispute the truth of 
the application. South Carolina. 


A life policy was issued to the 
insured on January 23, 1956, and he 
died on March 20, 1956. The insurer 
refused to pay the face amount of the 
policy, but tendered in settlement 10 
per of the amount which was 
refused by the beneficiary. This action 
was brought on May 24, 1958, which 
was more than two years after the 
date of the policy. 


cent 


In its answer, the insurer alleged 
that in the application, the insured 
misrepresented that he was in good 
health and not suffering from any 
disease, that he had not 
attended by a physician for a serious 


and been 
disease within two years before the 
date of the policy. The insured, in 
fact, was suffering from a 
disease and had been attended by a 


serious 


physician for it. 


Also contained in the answer was 
the statement that “said 
insurance provides that 

within two years from the date of the 
issuance of this Policy the liability 
of the Company shall be limited to 
ten per of the face amount of 
this Policy under the following con- 


policy of 


cent 
ditions: If the Insured is not 

in sound health upon the date 
of issuance if within two years 
before the date hereof the insured has 
been attended by a physician for any 


ry 


serious disease 


A demurrer to the insurer’s answer 
was sustained on the ground that it 
did not 
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state facts sufficient to con- 


are intended by the manufacturer and 


stitute a defense because it was based 
upon alleged misrepresentations made 
by the insured more than two years 
prior to the institution of the action 
or assertion of the defense; the de- 
fense was thereby waived perforce 
the provisions of the applicable statute. 


This statute stated that “All com- 
panies which issue a policy or cer- 
tificate of insurance on the life of a 
person shall, after a period of two 
years from the date of such policy or 
certificate of insurance, be deemed 
and taken to have waived any right 
they may have had to dispute the 
truth of the application for insurance 
or to assert that the assured person 
had made false representations and 
such application and representations 
shall be deemed and taken to be true.” 


The insurer appealed from the order 
sustaining the demurrer to its answer. 
In affirming the finding of the lower 
court, the South Carolina Supreme 
Court stated that “Appellant [insurer] 
would avoid the authority of it [statute] 
upon the theory that the condition 
of the policy which it invokes was an 
exception to, or limitation upon, the 
risk assumed and is not affected by 
the statute. The answer .. . is 
simply that the condition is depend- 
ent upon the ill health of the insured 
at the time of the application for, and 
issuance of, the policy, or medical 
attention for a serious disease within 
the specified time.” 

This court went to say that 
“Under the statute appellant is 
prevented by the passage of time from, 
following the words of the statute, 
disputing the truth of the application 
asserting that the insured made 
false and, quoting 
‘such application and representations 
shall deemed and taken to be 
true’.”’—Parker v. Progressive Life In- 
surance Company. South Carolina Su- 
preme Court. August 5, 1959. 4 LIFE 
Cases (2d) 523. 


on 


or 
representations, 


be 
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Manufacturer Liable 
for Injury from Toy Gun 


Where a boy sustains injury from a 
piece of a dart while looking down the 
barrel of a dart gun, res ipsa loquitur 
may be applied upon the theory that the 
defendants had control at the time of 
the alleged negligent act, although not 
at the time of the accident. California. 


A mother brought this action on 
her own behalf and on behalf of her 
six-year-old son who sustained a seri- 
ous eye injury while playing with a 
toy gun which shot plastic darts. The 
defendants were the manufacturer, 
the wholesaler and the retailer of the 
items. 

On the day of purchase, the boy 
used the dart and gun until the rubber 
suction cup on the end of the dart 
became detached. He fixed the dart 
by tamping the cup back on and con- 
tinued his play. On the following 
day, while playing with the gun, only 
part of the dart came out of the gun. 
The boy looked down the barrel and 
the rest of the dart then ejected, caus- 
ing the injury complained of. 


The lower court held for the de- 
fendants. On appeal, the error charged 
was the lower court’s failure to in- 


struct the jury on res ipsa loquitur. 

In the appellate court, it was held 
that the doctrine of res ipsa loquitur 
could be applied upon the theory that 
the defendants had control at the time 
of the alleged negligent act, although 
not at the time of the accident. How- 
ever, the mother and son must prove 
that the toy had not been changed 
after it left the defendants’ possession. 

This court noted that the evidence 
indicated that except for the tamping 
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back of the loose cup onto the head 
of the dart, the only use of the toy 
was the normal use for which it was 
designed. The jury could determine 
whether the tamping could materially 
alter the toy’s condition, and whether 
the boy was contributorily negligent 
in looking down the barrel of the gun. 
Judgment for defendants was reversed. 
—Gobin et al. v. Avenue Food Mart 
et al. California District Court of Ap- 
peal. October 20, 1959. 10 NeEGLI- 
GENCE Cases (2d) 191. 


Abrasive Wheel Shattered — 
Manufacturer's Liability 


An employee who is injured by a de- 
fective grinding wheel can recover for 
his injuries from the manufacturer of the 
wheels who sold them to his employer. 
California. 


The manufacturer sold a large quan- 
tity of abrasive grinding wheels to 
the injured employee’s employer. This 
employee was blinded when the wheel 
he was using “blew up” the first time 
it was put to use, and he filed this 
action against the manufacturer to 
recover for his injuries. 

In the trial court the employee was 
nonsuited on his count alleging breach 
of warranty because there was no 
privity of contract. Upon a judgment 
ior the defendant, the employee ap- 
pealed. 

On appeal, the employee argued 
that privity of contract was not neces- 
the im- 
pliedly warranted to employees using 


sary because manufacturer 
the abrasive wheels that they were 
reasonably fit. 

The appellate court reversed the 
judgment of nonsuit, and held that 
under Section 1735 of the Civil Code 
implied warranties had application to 
sales of tools and appliances to cor- 
further, that 
wheels by a corporate purchaser’s em- 


porations ; the use of 


ployees is a use for which the wheels 
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are intended by the manufacturer and 
seller, and for which they are im- 
pliedly warranted to be reasonably 
fit. Implied warranties of fitness for 
use accompanying sales under Section 
1735 were intended to apply equally 
to corporate agents and employees 
who use the articles purchased by 
their corporate employer.—Peterson 
v. Lamb Rubber Company. California 
District Court of Appeal. August 28, 
1959. 10 NeGLIGENCE Cases (2d) 155. 


Res Ipsa Loquitur— 
Evidence of Causal Connection 


Under the doctrine of res ipsa loquitur 
it is necessary to establish that the in- 
strument, in this case a stove thermostat, 
which remains in the vendor's construc- 
tive conirol was the injuring agency. 
Vermont. 

A housewife brought this action 
against the vendor of a gas range to 
recover for injuries sustained when 
fuel gas exploded while she was at- 
tempting to light the oven. The hus- 
band had engaged a gas company to 
install the range and supply it with 
fuel. After installation, the system 
was checked for fuel leaks and none 
were found. The accident occurred 
only a few days after the range had 
been installed and checked. 

There was testimony by an agent 
of the gas company explaining the 
operation of the gas range and its 
component parts. The housewife tes- 
tified that she had lighted the oven, 


but that it had gone out; that she 
turned off the gas and opened the 
oven door to allow gas fumes to 
escape. The explosion occurred when 


the 
burner about 20 minutes later. 


she attempted to relight oven 

There was further testimony by 
the husband that a service represen- 
tative for the vendor told him, after 
an inspection of the range, that the 
thermostat concealed within the range 
was defective. 
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Bradford, A. Lee—How to Talk Dollars 


and Cents to the Jury. Sept. p. 567. 


The cause submitted to the 
jury under the doctrine of res ipsa 
loquitur, and a judgment was rendered 
in favor of the housewife, from which 
the vendor appealed. 


was 


In the Supreme Court of Vermont 
it was noted that the testimony con- 
cerning the defective thermostat in 
the range was the only testimonial 
evidence regarding the vendor's neg- 
ligence. Therefore, the court ques- 
tioned whether the doctrine of res ipsa 
loquitur was properly invoked. The 
court noted that the thermostat which 
was sealed within the range could 
be considered as being within the 
vendor’s control, but the entire case 
broke down on the vital element of 
causal connection between the defec- 
tive thermostat and the exploding gas 
which inflicted the injury. 


There evidence to show 


how the thermostat was defective, or 


was no 


that it leaked gas; the agency over 
which the manufacturer retains con- 
trol must be established as the proxi- 
mate cause of the injury. 

It was concluded by the court that 
the doctrine of res ipsa loquitur had no 
application in “explosion” cases un- 
less the substance that explodes or 
the instrument which produces the 
detonation under the 
control of the defendant vendor. In 
this the housewife failed to 
that the thermostat 
remained in the vendor’s control was, 
in fact, the injuring agency. The 
court stated that “Without evidence, 
direct or circumstantial, that the de- 


was exclusive 
case, 


establish which 


fective thermostat was a procuring 
factor in the release of the explosive 
gas, the requisite causal connection 
between neglect and injury is wanting.” 
Judgment for the housewife was re- 
-McDonnell v. Montgomery 
Ward & Company, Inc. Vermont 
Supreme Court. September 1, 1959. 
10 NEGLIGENCE Cases (2d) 67. 
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What is reported to management 
may be just as significant in regard 
to other phases of the operations of 
the company. 
ing data 


Inaccurate or mislead- 

lead to 
clusions as to what is causing trouble 
in certain 


may wrong con- 


areas or classifications. 
Underwriting restrictions may be im- 
posed where they shouldn’t be, or 
they may be relaxed to the detriment 
of the company. 
data may 


Inaccurate claim- 
be reflected in the 
company’s loss reserves, particularly 


cost 


where average or formula reserving 
methods are applied. 
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Continued from page 764 | 


[It is not enough that you simply 
the data off the 
hand it to management 
actuaries. 


take machines and 
and to the 
The reports must be ac- 
companied by interpretive information, 
prepared by persons who are techni- 
cally qualified to recognize any unusual 
situations which may be affecting the 
data and who can effectively present 
to management the true significance 
Without this, such 
material is not worth the expense of 


of the basic data. 


preparation and, in fact, may do more 


harm than good. [The End] 
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